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PREFACE

For nore than two decades, |egislators, stakeholders, and litigants
have conpl ai ned that the process by which di sputed workers’ conpensation
clains in California are adjudicated and resol ved has becone ponderously
sl ow, too expensive, and plagued by a | ack of consistency fromoffice to
office, fromjudge to judge, and fromcase to case. In response to
t hese concerns, the Conmi ssion on Health and Safety and Wrkers’
Conpensation (CHSWC), an independent state comm ssion charged with
nonitoring and evaluating the California workers’ conpensation system
provided funding to the RAND Institute for Cvil Justice (1CJ) to
conduct a top-to-bottomreview of the workers’ conpensation courts in
the state.

This report contains the conplete description of the nethodol ogy,
findi ngs, conclusions, and recomendations of the 1CJ's review of the
adj udi catory services offered by the Wrkers' Conpensation Appeal s Board
and the Division of Wrkers' Conpensation. A separate summary of the
study's results is available in Inproving D spute Resolution for
California's Injured Wrkers - Executive Sunmary, RAND, MR-1425/1-1CJ,
by Nicholas M Pace, Robert T. Reville, Lionel Galway, Amanda B. Geller
Ol a Hayden, Laural A Hll, Christopher Mrdesich, Frank W Neuhauser
Suzanne Polich, Jane Yeom and Laura Zakaras, 2003. Data collection
i nstruments and ot her project tools and products can be found in
Techni cal Appendi ces: Inproving Dispute Resolution for California's
I njured Wrkers, RAND, PM 1443-1CJ, by Nicholas M Pace, Robert T.
Revill e, Lionel Galway, Amanda B. Celler, Ola Hayden, Laural A HII,
Chri st opher Mardesich, Frank W Neuhauser, Suzanne Polich, Jane Yeom
and Laura Zakaras, 2003.
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EXECUTI VE SUMVARY

California s 90-year-old workers’ conpensation systemis designed
to provide injured workers i medi ate and speedy relief without resorting
to a formal trial. Instead of involving judges and the civil courts,
injured workers may sinply file a claimthrough a no-fault,
admi ni strative process.

In theory, the process for delivering workers’ conpensation
benefits, such as nedical care, replacenent of |ost wages, and
vocational rehabilitation services, is precisely defined in the
California Labor Code and other regulations and is nostly autonmatic. In
reality, however, disputes often arise over issues such as whether an
injury in fact occurred at work, whether nedical treatnment is necessary,
and the extent to which an injury poses |ong-term consequences for the
worker. All such disputes are resolved in a single forum the Wrkers
Conpensation Appeals Board (WCAB). O the one million workers’
conpensation clains filed in California every year, about 200,000 end up
at the WCAB

For nore than 20 years, however, the workers’ conpensation courts
i ncreasingly have been perceived as a weak link in the workers’
conpensation system As early as 1981, the courts had becone so bogged
down with cases that sone observers used the word “crisis” to describe
the situation. What were once regarded as prem um judicial services
provided by the state' s ol dest social insurance system had becone so
problemfilled that a nunber of observers felt that the system was no
| onger serving the public interest.

Today, the workers’ conpensation courts are criticized primarily
for three reasons: They are slow in reaching decisions, litigation is
i ncreasi ngly expensive, and the courts’ procedures and acti ons have
l[ittle consistency statewi de. These probl ens have becone so acute that
they threaten to undernine the foundation of the entire workers
conpensati on systema “social contract” by which injured workers give up
their rights to seek damages in a civil court of |law in exchange for

conpensation that is both swift and certain
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STUDY OBJECTI VES AND APPROACH

To address this situation, the California state |egislature passed
several conprehensive workers’ conpensation reformbills in recent years
that, anmong other things, called for a top-to-bottomreview of the
courts. Wen all these bills were vetoed by the governor for budgetary
and ot her reasons, the Conmi ssion on Health and Safety and Wrkers’
Conpensation (CHSWC), an independent state comm ssion charged with
nonitoring and evaluating the California workers’ conpensation system
sought anot her avenue for conducting this review The conm ssion
provided funding to the RAND Institute for Gvil Justice (ICJ) to
conduct a conprehensive analysis of the trial-level operations of the
WCAB and the support and supervision of those operations provided by the
California Division of Wrkers’ Conpensation (DW). The I CJ) study team
focused on how the courts work, why they work the way they do, and how
t hey can be inproved.

The study team adopted a nmultifaceted approach that the 1 CJ) has
used successfully in other judicial process studies. The team nmenbers
anal yzed an on-line database conpiled by the DAC that includes nore than
a mllion workers’ conpensation cases; they reviewed case files for
nearly 1,000 clainms to identify the key factors and events infl uencing
how t hose cl ai rs were handl ed; and they visited nany of the branch
of fices of the WCAB t hroughout the state to gain a better understanding
of the processes used in litigating workers’ conpensation cases. The
| CJ study team al so conducted intensive site visits at six
representative courts and asked all the judges in those courts to record
how t hey spent their tine over the course of a week. In addition, the
study teaminterviewed a range of participants in the California
wor kers’ conpensation system including attorneys, judges, clerks,
secretaries, hearing reporters, litigants, and others, and team nenbers
sat in on many conferences and trials.

Armed with this information, the research team anal yzed the causes
of delay in the resolution of workers’ conpensation disputes, the
reasons for the high costs of litigation, and why procedures are
i nconsi stent across the state. The study team found that the nain

problenms afflicting the courts stem from decades of underfunding in the
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areas of staffing and technol ogi cal inmprovenents. Staff shortages

af fect every aspect of court operations and every part of the litigation
process. The outnoded computer system of the DWC exacerbates the
courts’ problens because the systemrequires enornmous duplication of
data entry and has very linmted capacity for casel oad nanagenent or

ef fective cal endaring. These problens |ead to del ays, increase the
private costs of prosecuting and defending cases, and create obstacles
to reform ng the outdated and contradictory rul es and procedures that
gui de the courts.

In addition to a nunber of specific recomendati ons on policies and
procedures designed to address these problens, the study team had three
mai n reconmmendat i ons:

. Provide realistic funding to fill every staff position that was
aut horized in 2001, assum ng demands on the workers’
conpensation systemrenmain at 2001 | evels.

. | mpl enent a conpl ete overhaul of the courts’ technol ogica
infrastructure without reducing short-termstaffing |evels.

. Conduct a conprehensive review, refinenent, and coordi nation of
all procedural rules governing the workers' conpensation

di spute resol ution process.

A DI STI NCTI VE SYSTEM OF JUSTI CE

Approxi mately 180 trial judges in 25 local offices across
California are at the heart of the state’'s workers' conpensation dispute
resol ution system The judges’ judicial authority stems fromthe seven
i ndependent conm ssioners of the Wrkers' Conpensation Appeal s Board who
are appoi nted by the governor and confirmed by the California Senate.
VWil e these commi ssioners have full power to review the trial judges’
deci si ons, they have no direct supervisory control over the day-to-day
operations of those judges. That authority rests with the Division of
Wor kers’ Conpensation, a part of the California Departnment of Industria
Rel ati ons. The judges are enployees of the DAC, along with the clerks,
secretaries, hearing reporters, and other support staff in the |oca
of fices. DWC administrators deci de where the judges will hold court,

the size of the hearing roons, the judges’ work hours, and the quantity
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and type of staff support provided to the judges. The adninistrators of
the DWC, along with the conmi ssioners of the WCAB, are al so responsible
for devel oping the rules and policies used throughout the dispute
resol uti on process.

Taken together, the WCAB and DWC are sonetines referred to as “The
Peopl e’ s Court” because the litigant pool is so diverse and the courts’
procedures are so infornmal that workers often represent thenselves. It
is a distinctive systemfor dispute resolution: A high-volune tribuna
t hat never uses juries, operates under relatively relaxed rul es of
evi dence, and has exclusive jurisdiction over nost work injury disputes
in this state. Judges nust approve all settlenents between injured
wor kers and insurers and nmust al so approve workers’' attorney’s fees.

Rat her than sinply acting as a state agency’s administrative |aw court,
the WCAB is a fully functioning trial court of limted jurisdiction
Moreover, it functions as part of a nmuch |arger system of treating and
conpensating work injuries and returning enpl oyees back to the workpl ace
as quickly as possible. To this end, judges are asked to construe the
law liberally with the overriding purpose of extending legally entitled
benefits to injured workers and are asked to do so “expeditiously,

i nexpensi vely, and without incunbrance of any character.”?

As noted earlier, disputes over every aspect of the workers’
conpensation systemare an ongoing fact of life. Participants in the
wor kers’ conpensation process routinely differ over, for exanple,

whether an injury did in fact arise fromwork activities, whether

nedical treatment is required at all, whether particul ar types of
treatments are necessary and who will provide them the extent of an
enpl oyee’s injuries and the long-terminpact those injuries will have on

his or her ability to make a living, whether the injured enployee’s
condition has stabilized enough to be precisely eval uated, the anpunt
and duration of any cash benefits, whether vocational rehabilitation or
ongoi ng nmedical care will be needed in the future, and nany other
critical issues. Unless these disputes are dropped or resolved

informally, the parties nust turn to the WCAB for adjudi cation

1 california Constitution, Article 14 (“Labor Relations”), Section
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To invoke the jurisdiction of the WCAB, a worker typically files an
Application for Adjudication. No judicial action is automatically
triggered by this filing; often, the Application is submtted shortly
after the injury has taken place but long before the worker’s nedica
condi tion has stabilized—+.e., before the effects of any long-term
di sability can be eval uated.

After the worker and the enployer or insurer are in a position to
assess the future inpact of an injury, settlenment negotiations can then
take place. |If a negotiated resolution is not possible, either side in
the dispute may then file a Declaration of Readi ness to request that the
case be placed in the queue for a future trial. The first event that
follows the filing of the Declaration, however, is the Mandatory

Settlement Conference. This conference is designed to pronote

settlenent with judicial assistance. |If a settlenment is not reached, a

date nust be set for a trial in the imediate future. |f the case goes

to trial, the judge will likely hear testinony froma handful of

wi t nesses, but the judge’'s decision will be based prinmarily upon witten

nedi cal eval uations subnmtted by each side

The judge’'s decision will be issued days or even nonths after the
trial. |If either party disputes the outcone, that party can file a
Petition for Reconsideration with the WCAB's conmi ssioners for review
If at any point in this process the parties reach a settlenent, they

must subnmit the agreement to a trial judge for formal approval.

ADDRESSI NG THE CAUSES OF DELAY

As nentioned earlier, the workers' conpensation systemis different
fromthe traditional civil law tort systemin that injured workers give
up their right to seek unlimted damages in exchange for swift and
certain conpensation and a prom se to rapidly adjudicate any disputes
that arise fromtheir claims. To enforce this social bargain
California state law requires the courts to adhere to two specific tine
l[imts within the di spute process: The courts nust hold an initial
conference within 30 days fromthe time a party asks to have the case

pl aced on the trial track through the filing of a Declaration of
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Readi ness, and the courts nust hold the trial within 75 days of the
party’s request.

The figure on this page shows the average amount of time, from 1995
to 2000, that cases took to get to conference and trial follow ng the
initial request to have them placed on the trial track. Al though these
averages, particularly the nunber of days to trial, have inproved over
the past few years, the reason for that inprovement is prinmarily the
decline in the nunber of new case filings fromthe peak nunbers in the
early 1990s, rather than nore-efficient practices. Today, even with the
reduced denmand pl aced upon the courts, the tinme that it takes to hold
both the conference and trial is nuch |onger than the amount of tine
al | owed by | aw.

VWhat are the reasons for the courts’ failure to neet the California
| egi slature’s mandates? As di scussed next, the I CJ study team concl uded
that the causes of delays in holding conferences are quite different

fromthe causes of delays in going to trial
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Delays in Getting to Conference
The 1 C) study team found understaffing to be the nost inportant
factor behind the slow pace in scheduling conferences. Mst key

positions in the California workers’ conpensation courts have been
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severely understaffed for years, with the nost serious understaffing
problem at the support-staff level: Cerks are in very short supply.

Overall, DWC |l ocal offices actually staff only about 70 percent of
t he nunber of authorized clerical-support positions because of a
conbi nati on of insufficient funds for hiring, nonconpetitive salaries,
and high turnover rates. Some offices are operating with only half the
nunber of authorized clerks. Because workers' conpensation cases
generate a great deal of paperwork, a chronic shortage of clerks creates
a serious bottleneck in the system particularly in getting cases to the
initial conference stage. Cerks nust review pleadings for conpliance
with [egal requirements, enter relevant information into a conputerized
dat abase, cal endar conferences and trials, deal with questions fromthe
public, performnmnost file nanagenment tasks, archive ol der cases, and
performa host of other duties. Because of understaffing and the heavy
wor kl oad of the average clerk, it is not unconmon for an office’s
clerical staff to take 30 days just to process the request for trial and
schedul e a date for the initial conference. In other words, this step
al one can consune all the tine legally allotted to hold the Mandatory
Settl ement Conference.

As a result, the study teamrecomends that DWC administrators give
top priority to hiring, training, and retaining clerks. Hring and
retention can be inproved by slightly increasing clerks’ pay to make it
comensurate with the clerks’ responsibilities and conparable with staff
pay at other adm nistrative |aw courts in the state.

The high clerical turnover rate nmakes retaining the clerks’
supervisors vital to the courts’ efficient operations. However, because
lead clerks (i.e., supervisors) make | ess noney than judges’ secretaries
do, they tend to | eave their positions as soon as they find an
opportunity for an intraoffice pronotion. To address this problem the
study team al so recomends that the clerical supervisor at each DWC
| ocal office be paid as nmuch as judges’ secretaries.

The hiring and retention neasures that the study teamreconmends
wi Il require nmaking changes to the state’'s traditional budgeting
practices, which currently provide only 79 percent of the funds required

to fully staff all existing authorized positions (including clerks,
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judges, secretaries, and other staff menbers) at the workers’
conpensation courts. The study team al so reconmends that the DWC t ake
aggressive steps to ninimze workers’' conpensati on-rel ated vacanci es

anong its own staff and to inprove the clerical training process.

Delays in CGetting to Trial

The sources of delay in getting clains to trial are another matter
Judi cial resource levels contribute to delay, but they do not fully
explain why trials are not being held within the mandated 75-day tine
l[imt. Here, the study points to the behavior of judges, particularly
j udges who manage their personal trial calendars in counterproductive
ways, or who liberally grant continuances, or who have not devel oped
good case managenent or trial decisionnaking skills.

Judges have the ability to slow the pace of litigation in sone
of fices by underscheduling the nunber of trials they hear or by freely
granting continuances on the day of the hearing, sonetinmes postponing
trial dates indefinitely. Although workers’ conpensation trials are
traditionally very brief (with in-court testinony typically lasting two
hours or less), the study showed that judges spend about four hours
working on a case following the trial for every hour of testinony heard
during the trial. This additional time is spent drafting a required
sunmary of all the evidence heard, review ng nedical reports, witing a
| engt hy opinion, and frequently responding to an appeal +asks not
normal Iy perforned by civil court judges who, for the nost part, preside
over trials but do not decide cases. Preparing for trial adds yet nore
hours to a judge's workload for each hearing.

Therefore, one can understand why judges would try to minimze the
nunber of trials they conduct to allow enough tine for their other
duties. But sone judges carry this practice to an extrene. The under-
schedul i ng and questi onabl e conti nuance practices of a few judges can
extend the entire trial calendar for all other judges in that office.

The study team proposes several reforns to nmitigate problens
related to trial scheduling:

. First, when offices experience difficulties in getting trials

schedul ed within 45 days of the initial conference (especially
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if this situation appears to be linmted to certain judges),
then the office should consider nmoving to a systemin which a
judge other than the conference judge is typically assigned to
handle the trial following the initial conference. The study
t eam acknow edged that such procedural changes shoul d be
evaluated to determine if they actually increase efficiency and
whet her they should be adopted nore widely.

Second, judges should not be allowed to continue a norning
trial to another day just because the trial was not conpleted
by noon.

Third, DWC | ocal offices should review the formul as they use
for trial calendaring to ensure sone |imted anount of

over booki ng. Scheduling slightly nore trials than a judge can
actually hear in one day is justified because nmany, if not
nost, of the cases will be settled before they reach trial
Wil e the post-trial demands on a judge's time that each
hearing requires shoul d be considered when refining the tria
cal endaring fornulas, nmaking sure that a trial is held as soon
as possible in every instance should be considered the shared
responsibility of all judges in an office.

Finally, a nore flexible and efficient “rollover” policy would
al | ow overbooked cases that failed to settle to be quickly
reassigned to available judges on the day of a trial, a change
that would also help fill some judges’ occasionally enpty tria

cal endar s.

The study team al so identified another cause of trial delays: Sone

j udges take an unreasonabl e amount of tinme to subnit decisions after a

heari ng.

The study team found that, in sone instances, judges took nore

than three nonths to reach a decision, even though 30 days is the

maxi mumtine established by statute. Even anbng judges in the sane

office with about the same workloads, there were wi de disparities in the

tinme they took to issue a decision. Interviews with secretaries and

hearing reporters who work with judges who were slow to submit their

deci si ons suggested that those judges sinmply |acked the necessary

organi zati onal and time-managenment skills.
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One of the study teanis nost inportant recomendations is that
judges need nore formal training in howto performthe tasks required of
them Most new judges cone fromthe ranks of attorney-advocates and
therefore are already fanmiliar with the world of workers’ conpensation
| aw and practice. But new judges often have little experience in
efficient note-taking during testinony, pronoting settlenents between
contentious parties, managi ng a crowded conference cal endar, issuing
deci si ons quickly and conpetently following trial, and witing a well -
reasoned opinion. As a result, sone judges operate in the sane
inefficient way year after year because they have not been offered
alternatives on how to nmanage their casel oads or streanline various
t asks.

The study al so suggests that each presiding judge (the supervising
judge at each DWC local office) be firmy conmitted to cutting del ays.
In so doing, the presiding judges should spend nore tinme nmentoring the
judges they supervise, nake greater efforts to nonitor judicial
performance, and | ook for good case-nanagenent skills in candidates for

j udge positions.

REDUCI NG UNNECESSARY LI TI GATI ON COSTS

The study team found that the pernmissive attitude of some judges in
granting continuances at conferences and granting requests for
post ponenents on the day of trial not only slows down the overal
judicial process, it results in repeated appearances by counsel over the
life of a drawn-out dispute. Every subsequent court date can be costly
to defendants who nust pay their counsel for each court appearance (even
if the matter is continued), costly to workers’ attorneys who have only
alimted amount of tine to devote to each case, and costly to workers
who nust take a day off fromtheir jobs each tinme they have to appear in
court.

The study team found that nost of the continuances granted at the
initial conferences were not issued to help the parties finalize an
i npendi ng settlenent; instead, they were granted as the result of a
party waiting until the last minute to nake a claimthat the case was

not ready for trial. It is not unconmon for attorneys to exami ne a case
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file for the first tine right before a conference. Because all future
di scovery is cut off after a trial date is fornmally set at the end of
t he conference, an attorney who has not reviewed a case for nore than a
few m nutes may | ook for an excuse to request a delay through a
continuance or through an order to take the case off the trial cal endar
Mor eover, an attorney who is not yet familiar with a file is |ess
effective in settlenent negotiations (the primary purpose of the initia
conference) and often fails to obtain authority to settle the case in
advance of the initial conference.
Curtailing last-mnute postponenents may be the single nost
i mportant step to reducing litigation costs. The authors of this report
nmake several proposals to help reduce the nunber of such postponenents:
. Q her than those related to illnesses and energenci es,
conti nuances and renovals fromthe trial cal endar should be
considered only if specific requests are nade in witing,
filed, and served within a specific nunber of days after the
filing of the Declaration of Readiness. By forcing parties in
a case to review the case file at the time the request for
trial is nade, the settlenment process at the initial conference
is more likely to be successful, thereby avoiding a trial and
reduci ng costs.
. More proactive case nanagenent is needed for cases that are
continued. No continuance should be granted without (1) the
parties in a case being given a specific date to return, (2)
the judge explicitly detailing in the file the reasons for
granting the request, and (3) orders being issued describing
what is to be done to get the case back on track. Many judges
currently grant requests for postponerment w thout requiring any
ot her next step, causing the case to drift into “judicial
[inbo” and sonetimes into an endl ess cycle of costly del ays.
. Judges must stop granting requests for postponenents on the day
of trial in all but the nost extraordinary circunmstances. |If a
judge is faced with nore trials than can be heard in a single
day, the presiding judge should be inmrediately i nformed and the

case rolled over to another judicial officer, if possible.
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MAKI NG PROCEDURES MORE UNI FORM

One of the main conplaints heard frompractitioners and judges is
that the rul es governing practice in workers' conpensation courts across
the state are unclear and inconsistent. These concerns are not
surprising given that the controlling rules and procedures are derived
froma w de variety of sources, including the California Labor Code,
WCAB Rul es, DWC Administrative Director Rules, and the DWJ WCAB Policy &
Procedural Mnual. Because the rules are sonetines contradictory,
vague, confusing, or convoluted, many local offices and judges invent
their own procedures or evaluative criteria, creating a hodgepodge of
largely unwitten | ocal practices across the state.

In addressing the issue of uniformty, the authors of this report
nmake a distinction between the pretrial and trial litigation phases.
The trial already has built-in procedures that encourage uniformty.
The judge’s production of a conprehensive sumary of evi dence presented
at trial, the use of detail ed and organi zed reports for the presentation
of medi cal evidence as opposed to only brief oral testinony, the
relatively unhurried post-trial decisionmaki ng process, the requirenent
that the judge nmust clearly docunent the reasoning behind his or her
decision, and the ability of litigants to easily appeal on questions of
fact rather than solely on questions of law are all practices that help
to ensure high-quality trial outcomes. But such safeguards do not exi st
for pretrial decisions and case managenent.

The study team found wi de variation in judicial actions and
behavior prior to trial, including how judges handl e continuances and
ot her postponenents, the standards they use to deci de whet her proposed
settlenents conply with the law, and the criteria they use to approve
attorneys’ fees. |In nost instances, the reasons for the variation in
behavi or appeared to stemfromthe rules thensel ves; often, there was
sinmply no cl ear and unamnbi guous gui dance on the proper course of action
in a case.

To pronote greater uniformity and efficiency in the rules governing
practice in the workers’ conpensation courts, the study team reconmends
a coordinated and long-termeffort by both the WCAB and the DWC to (1)

revi ew the various sources of the rules, (2) elimnate or correct
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| anguage that is no longer relevant or that is vague or confusing, (3)
highlight the rules that are clear and straightforward, (4) provide
suppl enental commentary to act as gui deposts in naking decisions, and
(5) revise the forns and procedures accordingly. This review should be
conducted not only by WCAB conm ssi oners and DWC adm nistrators but al so
by judges and attorneys to nmake sure that the new rules will work in
actual practice. This review process is the single npost inmportant step
that can be taken imediately to inprove uniformty prior to trial

VWi le progress in this area has been nade recently, much nore is needed.

RETHI NKI NG A NUMBER OF PAST REFORM PROPOSALS

Wil e the study team has proposed a nunber of reconmendations for
change, the team al so explored several prom nent reform proposals
frequently cited in the debate about California s workers’ conpensation
courts. The study team found that those proposals m ght be unnecessary,
ill advised, costly, or premature. They include proposals to (1)
i mpl enent a new aut omat ed case nanagenent system without first
i ncreasing staff |evels and perfornming a conprehensive revi ew of
regul ations, (2) create a new upper-|level systemni de position of Court
Admi nistrator, (3) elimnate specific judicial tasks in order to reduce
judges’ workl oads, and (4) require an additional case status conference
at the outset of every dispute. The follow ng section presents the pros

and cons of each proposal

Updating the Conputer System Wt hout Adequate Staffing, Funding, and
Pl anni ng

We noted earlier that the DAC s conputer systemis woefully
out dat ed, consunes enornous staff resources, and is in need of an
overhaul. However, noving to an automated case nmanagenent system and
electronic filing of clainms and pl eadi ngs without supplenmental funding
and staffing will likely lead to significant and costly disruptions in
case processing in the short termand a flawed upgrade in the long term
The consi derabl e expense of designing and installing a new system woul d
be incurred at a tinme when the workers’ conpensation courts clearly do
not have enough avail able staff at their local offices. 1In the current

fiscal environnent, taking such a step to fund the inplenentation of



updat ed technol ogy would likely reduce personnel |evels even further, a
situation that could have di sastrous consequences for litigants.
Moving to an automated systemwithout first review ng existing

regul ati ons and policies mght also “cenent in” current inefficient
practices, contradictory regul ati ons, and out-of-date pleadings. Wile
t he study team enphasi zes that the current el ectronic case managenent
systemis a source of nuch wasted tinme and effort, and recomrends that

t he groundwork for inplenentation of an updated system (such as

expl oring design alternatives and seeking suppl emental state funding) be
initiated as soon as possible, they caution, however, that a significant
di version of funds or staffing for this purpose could prove to be
count er producti ve. Adequate staffing, funding, and planning for future

t echnol ogi cal upgrades shoul d be inpl enented simultaneously.

Creating a New Court Adm nistrator Position

Recent |egislation? signed by Governor Gray Davis in 2002
est abl i shes the new position of a systemwi de court adm nistrator who
will be charged with expediting the judicial process, supervising
j udges, and establishing uniformcourt procedures. The study team found
that even if the court adnministrator’s position had nore-sweepi ng powers
than those eventually approved in AB 749 (as were envisioned in an
earlier version of the legislation), the position wuld still be
unlikely to address the critical causes of delay, high litigation costs,
and contradictory regulations identified in the teanis analysis. In
fact, the study teamfound that the court adm nistrator woul d have had
no greater supervisory powers than the adm nistrative director of the
DWC has today, nor would the position as it was originally envisioned
have had additional authority to increase resources or nmake judges
adhere to deadlines and other rules. Mreover, establishing the new
position and staffing the court admnistrator’s office would likely
shift resources away fromthe [ owest-paid positions in the DAC, the

department |evel that needs increased staff resources the nost.

2 California Assenbly Bill No. 749, 2001-2002 Reg. Sess., chaptered
February 19, 2002.
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El i minating Two Specific Judicial Tasks

The 1 C) study teamalso rejected the idea of elinminating two |ong-
standi ng judicial requirenments—the summary of evidence and the revi ew of
all settlements—despite the hours of |abor they require of already
overwor ked judges. The study found that summaries of evidence, which
are typically prepared from copious handwitten notes and are very time-
consumi ng, provide a great benefit to the decisionnaking process and
substantial savings in private litigation costs. Judges currently are
also required to review all proposed settlenents. Although about 15
percent of a judge's tine is spent review ng proposed agreenents, the
study team found that the effort expended on this task was justified
because so many conplicated cases are resolved by workers thensel ves
wi t hout the assistance of an attorney. Even in cases involving
attorneys on both sides, judicial review helps to protect the interests
of lien clainmants who do not always participate directly in the

settl enent process.

Requiring an Initial Status Conference

The study team found the “one conference, one trial” litigation
nodel (currently utilized by the WCAB) to be a reasonable one, and did
not endorse the proposal that an initial “status conference” be required
to identify potential problens early in a case. While such a practice
may be justified in particular cases, the study team found that the
admi ni strative costs for adopting this proposal statew de would be

over whel m ng.

CONCLUSI ONS

VWhat is the nmain factor behind the problenms of the so-called
People’s Court? The study teamfound little evidence to support a
nunber of widely held views on this question

It is not that the WCAB and DWC administration is indifferent to
the systenis problens or is resistant to reform in fact, administrators
appear to be consumed by problens of chronic staff shortages and have
l[ittle opportunity to address systemwi de probl ens.

It is not that current rules and policies are at the heart of the

courts’ problenms and sinply need to be nodified to achieve nore pronpt
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resol utions and fewer court appearances. Revanping the rules would do
little on its own to correct the courts’ nost pressing problens.

And, above all, it is not that the courts have excess funds that
contribute to waste and inefficiencies, and therefore the courts need to
be underfunded to make themrun “l eaner and neaner.” The full report on
this study lays that theory to rest with a conprehensive description of
the inefficiencies created by inadequate budgets, which have resulted in
high staff turnover, the inability to attract conpetent personnel
out roded computi ng equi prent, the lack of a nodern case nanagenent
i nformation system packing of initial conference cal endars, and judges
bei ng overloaded with trial work. Al of these problens are synptons of
a systemthat is failing on its promse to deliver swift and equitable
conpensation for workplace injuries.

The study team concludes that the prinmary source of the conplaints
fromthe workers' conpensation community is the chronic funding
shortage, which has hanpered hiring, training, and technol ogi ca
i mprovenents for decades. Year after year of scranmbling to provide
| ocal offices with the bare m ni mum of staff has prevented DWC
admini stration from addressing | ong-term needs, nost notably the |ong-
overdue upgrade of the courts’ information technology infra-structure.
Ironically, the courts’ conputer system has made staff shortages nore
acute because the outnoded systemrequires a great deal of duplicate
data entry. Its inability to automatically schedule future conferences
and trials neans that clerks nmust |aboriously performthe task of
cal endari ng the exact same way that they have for decades, resulting in
del ays in scheduling initial conferences and in costly cal endaring
conflicts for litigants. Mbreover, the systemis so old that it offers
l[ittle help as a managenent tool to nore efficiently allocate judicial
resources. Yet, replacing this system has not been possible given the
gaping holes in office staffing that have been the status quo in nearly
every fiscal year in recent nenory.

In the face of long-termfunding and staffing shortages, procedura
uniformity also has becone nore difficult to achieve. To neet
| egislatively mandated tinme linmits for case processing, sone |oca

of fices, for exanple, have dispensed with certain aspects of pleading
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review that the offices believe consunme unjustifiable anounts of staff
resources. And plans for uniformtraining manuals for staff have been
on the back burner for years because |lead clerks and | ead secretaries
cannot be spared to draft the docunments. The problem of nonuniformty
is not likely to go away anytime soon: The assignnment of judges and
administrators to the nuch-needed | ong-termtask of review ng
conflicting or ambi guous procedural regul ations has been nmade extrenely
difficult in a fiscal environment such as the current one

Most inmportant, insufficient staffing |evels can di mnish the
quality of justice. Judges who are facing considerabl e workl oad denands
fromevery trial over which they preside nay prefer the idea of granting
requests for continuances, however questionable they may be, over nore
pronpt resolutions that would add yet nmore work to their plates. Wen
trials do take place, a judge's careful and deliberate review of the
record when maki ng a deci sion may not be possi bl e because of other
equal Iy pressing demands on the judge's time. Presiding judges are
unable to closely supervise the work of their trial judges, as |long as
t hose presiding judges have to handle a nearly equal share of each
of fice's routine casel oad, a conplaint the research team heard again and
again fromboth defense counsel and injured workers’ attorneys.
Resour ce shortages have al so prevented initial and ongoing training of
trial judges. As a result, there is a great disparity in the know edge
and abilities anpbng those who are asked to be the final arbiters in this

system

SUMVARY OF RECOMVENDATI ONS

The 1 C) study team devel oped three nmain recomendati ons to address
the problens confronting California s workers’ conpensation courts, in
addition to a nunmber of specific recomendati ons on workers’

conpensati on system policies and procedures.

Mai n Reconmmendat i ons

1. Provide adequate funding to fill every position that was
aut horized in 2001, assuming that demands on the systemremain at 2001
| evels. Rather than calling for nore positions, the study team found

that staffing levels authorized in 2001 reasonably match current
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casel oads. But the traditional practice of state government has been to
provide the DAC with just 79 percent of the funds needed to fill all
aut hori zed positions. This study calls for addressing this built-in
shortfall and filling all authorized positions. Adequate funding al so
i ncl udes adjustnents in the salaries for specific job classifications,
nost notably for clerks and their supervisors, which need to be high
enough to attract and retain qualified recruits. Sonme offices, for
exanpl e, are currently operating at half the nunber of clerks for which
they are authorized, a staffing |evel far bel ow what was needed to
process the enornmous anount of paperwork generated in 2001

I f demands placed on the workers’ conpensati on systemincrease from
2001 levels as a result of population growh, changes in the rules for
wor kers’ conpensation, or for any other reason, the nunmber of authorized
positions woul d have to increase as well. Utimtely, adequate funding

must be nade avail abl e each year, and not sinply as a one-tine fix.

2. Inplement a conplete overhaul of the court’s technol ogi ca
infrastructure without reducing short-termstaff levels. The DWC d ains
Adj udi cati on On-Li ne System (CAOLS) used for case nanagenment purposes is
woeful Iy outdated. CAOLS clearly is a source of nuch waste and del ay,
and it should be replaced. Any such systemreplacenent or overhaul
however, must be in addition to, and not in exchange for, adequate
funding for current personnel requirenents. Only after a nodern case
managenent systemis in place, and the |ong-touted benefits of
electronic filing cone to pass, can the nunber of support positions be
reduced, as well as the costs of administering the workers’ conpensation
courts. Until then, those responsible for resource allocation rmust be
willing to support full staffing levels and the costs of the infra-

structure upgrade.

3. Conduct a conprehensive review, refinenent, and coordi nation of
all procedural rules. Existing WCAB Rul es, DWC Administrative Director
Rul es, directives contained in the DWJ/WCAB Policy & Procedural Manual
and the set of official pleadings all nust be updated, coordinated, and

made consistent by a standing conmittee conposed of judges, WCAB
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conmi ssioners, DWC administrators, practitioners, and other menbers of

t he workers’ conpensation comunity. A key goal of this group should be
to minimze variation in interpreting procedural rules, including what
constitutes good cause for granting continuances and orders to take a
case out of the trial queue. The conm ssioners of the WCAB have
recently taken some steps toward the goal of conducting a conprehensive
review, but an even greater effort needs to be nmde.

The revi ew process nust al so be ongoing so that no rule or
regul ati on becones so irrelevant or unrealistic that it ends up being
routinely ignored by judges and practitioners. As with the need for
adequate funding, a one-tinme review would be nothing nore than a

tenporary fix.

Speci fi ¢ Recommendati ons

The study team al so proposes a nunber of specific recomrendations
to address the problens faced by the California workers’ conpensation
courts. Sone of those reconmendations are listed here, and a conplete

list is contained in the report that follows.

Reconmendat i ons Concerning Judi ci al Responsibilities and Training

. Presi ding judges nmust view the goal of ensuring the pronpt,
uni form and streamnmlined resolution of the office s casel oad as
their primary duty. Their close nonitoring of the actions of
trial judges and support staff is critical to ensuring that
both the letter and spirit of administrative policy and fornma
regul ations are carried out.

. Judges need nore than an extensive know edge of workers’
conpensation rules and case law to effectively carry out their
duties. They nust have the necessary skills for perforning the
case managenent and deci si onnaki ng aspects of their jobs. The
existing training in this area is inadequate and needs
i mprovenent.

. New trai ning prograns for judges should focus on the best ways
for themto manage individual caseloads and to issue tria

deci sions rapidly.
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Recomendat i ons Concerni ng Conference and Trial Scheduling

Trial cal endaring should be done by clerical staff and not by

t he judge who presides over the Mandatory Settl enent Conference
(MSC) .

If local offices are having problens with scheduling and
conpleting trials within a reasonable period of time follow ng
the MSC, then the office should consider noving to a systemin
whi ch a judge other than the conference judge is typically
assigned to handle the trial following the initial conference.
In such a system the trial judge assignnent is generally nade
according to which judge has the next avail able open trial

slot. The DWC should evaluate the effects of any office’'s
change in their policy regarding trial judge assignnent, both
for assessing whether the new policy should be adopted
systemwi de and for determining if the switch has in fact
achieved its goals at the office in question

Cal endari ng fornul as should be nonitored and regul arly adjusted
to ensure that each judge has a sufficient and bal anced tri al
wor kl oad. Better procedures are needed for shifting cases from
over booked judges on a trial day to other judges with a |ighter
trial schedule. A nmandatory “roll call” at the begi nning of
the daily trial calendar should aid judges in determ ning

whet her they can hear all the trials scheduled for themthat
day. The presiding judge should be regularly updated with

i nfornmati on about cancel ed and anticipated trials each norning.
If offices are having problenms with scheduling and conpl eting
trials within a reasonable tine, they should consider swtching
to a single day-long trial calendar rather than using separate

cal endars for the norning and afternoon

Recomendat i ons Concer ni ng Post ponenent s

Except under extraordinary circunstances, judges at conferences
shoul d grant continuances or orders to take a case off the
trial calendar only if they receive formal, witten requests
fromthe noving party before the initial conference detailing

t he reasons for the postponenent.
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Unl ess they are associated with an inpending settlenment, day-
of -trial requests for continuances or orders to take a case off
the trial cal endar should rarely be granted. |f granted,
counsel should be required to serve their respective clients
with a copy of the detailed order.

No continuance or order taking a case off the trial cal endar
shoul d be granted at a conference or trial wthout (1) setting
a new date for the parties to return, (2) explaining to the
parties in witing why the delay was granted, and (3) outlining
what is to be acconplished during the delay. A litigant’s
failure to acconplish the prom sed tasks should be a subject of

great concern to a judge.

Recomendat i ons Concerning Settlenents and Attorneys’ Fees

Judges should continue to review all proposed settlenents.
Judicial oversight is an inmportant way to ensure that the

m ssion of the workers’ conpensation systemis carried out
under all circunstances.

The standards for granting settlenents, and the formthose
agreenents can take, need to be nore precisely defined to
reduce frustration anong the bar when attorneys request
approval of proposed settlenent agreements and to address the
serious probl em of nonuniform application of approval criteria.
The criteria for the awardi ng of both attorneys’ fees and
deposition fees need to be nore precisely defined to reduce
frustration anmong the bar when attorneys nake fee requests and

to address the problem of nonuniform awards.

Recomendati ons Concerning ther Pretrial Matters

The rul es regardi ng preconference screening of Declarations of
Readi ness and the rul es regardi ng any revi ew of Cbjections
filed in response to those trial requests need to be clarified.
The criteria for deternm ning what constitutes availability of a
representative with settlenent authority need to be clarified,
and judges shoul d be given better guidance on what to do when a

representative is not present or is not avail able.

Recomendati ons Concerning Trials
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. If any trial decisions are pending for nore than 30 days after
the final receipt of all evidence in a case, the delay should
be consi dered presunptive evidence that the judge has
unfinished work in his or her daily duties. A delay of nore
than 60 days shoul d be perceived as a clear sign that the judge
requires additional training in the decisionnaking process.

. Judges shoul d be allowed to adopt their original Opinion and
Deci sion as a Report on Reconsideration if they certify that
t hey have done a full review of the Petition for
Reconsi derati on and have consi dered possible nodifications to
t hei r deci sion.

Reconmendat i ons Concer ni ng Technol ogy and Adnini stration

. Al t hough a systemfor electronic filing of pleadings is clearly
the nodel of the future, inplenmenting such a systemwithin the
California workers’ conpensation courts is premature at this
time. Electronic filing should beconme the standard net hod for
filing documents with the WCAB only after the CACLS has been
conpletely replaced and the rules of practice and procedure
have been revi ewed and updat ed.

. A networ ked cal endaring systemfor the scheduling of trials and
conferences should be the top priority anmong new t echnol ogi cal
i mpl enentations. Al clerks should be trained in the use of
this system and shoul d be able to operate it fromany ternina
within the district offices to avoid bottlenecks during
absences. Litigants should be able to renotely provide
potentially conflicting court dates to reduce scheduling

pr obl ens.

A BLUEPRI NT FOR THE FUTURE

The WCAB has becone a focus of attention for those who feel that
the entire California workers’ conpensation system has strayed fromits
original purpose of delivering swift and certain benefits through a
user-friendly dispute resolution systemthat serves the interests of

i njured workers, enployers, and other litigants.
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This study suggests that if the way in which the courts operate
continues to be plagued by unnecessary delays that frustrate injured
wor kers and their enployers, by unreasonable private and public
litigation costs, and by unexpected outcones due to idiosyncratic
procedures, the California workers’ conpensation systemis in fact
failing to serve its statutory and historical mandate. The I CJ study
team s recommendations offer a blueprint for judicial and adninistrative

reformthat will help the systemto fulfill that mandate



-- PART ONE: BACKGROUND AND METHODOLOGY --



CHAPTER 1. “...A FEELING OF CRISIS...”

I NTRODUCTI ON

Growi ng delay in resolving disputes before the Wrkers’
Conpensati on Appeal s Board has produced a feeling of
crisis.... What were once “prem uni services rendered by the
WCAB are now only “adequate,” and the public is not
satisfied.... The shift [in levels of service reflects] the
nood of taxpayers who want nore for less. The effect...is

t hat workers’ conpensation, which is California s ol dest
soci al insurance system is no |longer the cutting edge of
soci al insurance plans. People think it will continue no
matter what, not knowi ng the serious straits it is in...

...[The casel oad has increased along with the] grow ng
conplexity of the legal issues in occupational disease and
cunul ative injury cases. [But even] increased productivity
cannot prevent delays in the face of the huge workl oad. The
public has been proni sed benefits and services that governnent
cannot deliver....

... Space [at individual offices] has been reduced to nininm
standards, which inpinge on the dignity of WCAB proceedi ngs.
The public conplains of too few seats in the waiting roons,
and neetings between attorney and client often have to be held
in the cafeteria. Air conditioning in the snmall hearing roons
i s inadequate when all the seats are filled. [Injured workers
with respiratory problens are affected adversely, and

ani nosity between w tnesses is accentuated in confined

areas. ...

Judges | ack adequate numbers of secretaries and clerks as the
state falls further behind the private sector in recruitnent...
Entry salary levels are too lowto allow the Board to recruit
the cali ber of enployees that it once did. Pronotiona
opportuniti es have decreased, often causing the better workers
to leave....3

3 Views of Richard W Kirby, President of the Conference of
Wor kers’ Conpensation Judges, as set forth in “Special Report: Del ays
Bef ore WCAB Causing ‘Crisis Feeling,’” Head of Judges’ G oup Says: Too
Many Cases for Too Few Judges,” California Wrkers’ Conpensation
Reporter, Vol. 9, No. 3, April 1981, pp. 53, 74, 75.



The above passages reflect what nany believe are the key issues of
today facing the Wirkers’ Conpensation Appeals Board (WCAB) in its work
adj udi cating disputes in workers’ conpensation clains: Delay is felt to
be on the rise, cases are thought to be increasingly nore conplex,
facilities are derided as inadequate, and it is feared that qualified
staff are beconing nore difficult to attract and retain. But none of
these are solely recent concerns; the preceding quotations cone from an
i ssue of the California Wrkers’ Conpensation Reporter that is over 20
years old. For those whose personal, professional, and business lives
are directly affected by what the WCAB does, the fact that decades have
passed by wi thout core problens being successfully addressed nmay be nore
frustrating than the problens thensel ves.

The workers’ conpensation benefit delivery systemin Californiais
an extrenmely conplex process in which a wide variety of organizations
and individuals play significant roles.4 Injured workers,?® insurance
carriers, self-insured enployers, third-party adm nistrators, nedica
care providers, nedical-legal evaluators, vocational rehabilitation
counsel ors, and a nunber of governnent agencies all figure into the
overall mix. But over the years, one entity in particular has becone
the focal point for those who feel the entire systemhas strayed from
its original purpose to provide benefits for workplace injuries and
illnesses in a nmanner that should be, as expressly mandated by the
California Constitution, expeditious, inexpensive, and w thout
encunbrance of any character.® \Wether deserved or not, the way the

Wor kers’ Conpensati on Appeal s Board handl es disputed clains is seen as

4 In this document, “workers’ conpensation” refers only to the
system for addressing workplace injuries and illnesses authorized by
California statute and regul ation and the state’'s Constitution. It does
not include industrial injuries that are covered by federal l|aw (such as
t hose affecting sailors, harbor workers, federal enployees, railroad
enpl oyees, and others) nor the so-called “carve-out” alternative dispute
resol uti on process used in the construction industry.

5 1n this docunment, the term*“injured worker” is generically used
to refer to any person who has made or conceivably could make a claim
for benefits under the California workers' conpensation system |n sone
cases, the fact of whether the worker is indeed injured at all or
whet her the incident took place within the scope and course of
enpl oyment is vigorously disputed.

6 California Constitution, Article 14 (“Labor Relations”), Sec. 4.



the baroneter of whether the workers’ conpensation systemis “working”
or on the brink of disaster.

It is against this background that the Conm ssion on Health and
Saf ety and Workers’ Conpensation (CHSW) asked the RAND Institute for
Cvil Justice (1CJ)) to look into the adjudicatory practices of the WCAB
CHSWC, an independent body conprised of |abor and managenent
representatives, is charged with overseeing health and safety in the
California workplace as well as the state’s workers’ conpensation
system The Commi ssion’s mssion of conducting a continuing exani nation
of the workers’ conpensation systemis performed, in part, by
contracting with independent research organi zati ons such as RAND-1CJ for
projects and studi es designed to evaluate critical areas of key
progr ans.

The scope of RAND-1CJ’'s Comi ssion-sponsored research into the
judicial functions of the WCAB was broad, but essentially we were asked
to inquire into the sources of excess delay and unnecessary costs in
resolving matters before the WCAB, the nonuniform application of the |aw
by i ndividual WCAB of fices and judges, any dissatisfaction with the
process by litigants, attorneys, and staff, and all relevant issues
rel ated to upper-Ilevel nanagenent and administration. Most inmportantly,
we were al so asked to develop a series of recommendations to effectively
address those issues in a way that would be m ndful of the core m ssion
of the California workers’ conpensation systemto deliver adequate
benefits for work-related injuries and illnesses in a fair and tinely
manner and at a reasonable cost.

Qur gui di ng philosophy fromthe start of this work was that
neani ngful reform of judicial systens such as the WCAB i s inpossible
wi t hout the continuing input of the community that the court is designed
to serve. It would not be enough to sinply collect data on the
operations of these courts, report such findings, and draw theoretica
concl usions that might bear little relationship to the real world of
California workers’ conpensation practice. W believed that input from
t hose who appear before the WCAB, fromthose who staff its courts, and
fromthose whose interests are affected by the decisions of its judges

woul d be vital for three interconnected reasons: understandi ng what the



core problens are, drafting workable solutions, and engaging |long-term
support for any subsequent reformeffort. Qur hope is that the
recomendati ons that foll ow have adequately incorporated both the
results of our research and the know edgeabl e contri butions of the

wor kers’ conpensati on comunity.
BACKGROUND TO THI S STUDY

Di spute Resolution in a “Dispute Free” System

The statutes, administrative rules, and appel | ate cases shapi ng
California s nine-decade-old system of addressing the needs of injured
wor kers are designed to establish a process that will "provide i mediate
and speedy relief without the intervention of a judicial tribunal.””’
Prior to the inplenmentation of our workers’ conpensation insurance
system a worker was required to prove negligence on the part of the
enpl oyer for his or her injuries® and noreover had to successfully
respond to the alnost inevitable claimthat the enpl oyee upon accepting
enpl oynent assuned the inherent risks of the job. Gven the relatively
| ess progressive state of tort law at the tine, and given the reasonabl e
concern of enployees that seeking redress for injuries mght well result
intermnation, it is not surprising that formal clainms for conpensation
were both difficult to initiate and to conclude successfully.

In that light, the systemthat social reformers created early |ast
century was designed to establish a faster, |ess expensive, and fairer
net hod of addressing the consequences of work injuries. Essentially,

t he mechani sm for delivering the conpensation for such | osses was
shifted fromthe judges and juries of the civil courts to a “no-fault,”

stream i ned adninistrative process.

7 St. Clair, Sheldon C., California Wrkers’ Conpensation Law and
Practice, Fifth Edition, California Conpensation Sem nars, Northridge,
CA, 1996, p. 6.

8 Inthis report, the term“injury” generally covers both injuries
and di seases as defined by California Labor Code 83208 as well as
conditions resulting in the death of the worker. It should be kept in
m nd that sonme procedures related to clains for death benefits differ
significantly fromthose resulting in nonfatal injuries and diseases.



In theory, an enployee suffering an occupationally caused injury or
di sease can receive all necessary nedical treatnment at no cost, a nearly
uninterrupted i ncone streamwhile he or she recovers fromthe condition
benefits to conpensate for any residual permanent disability, and if
needed, vocational rehabilitation services, all w thout the need to seek
| egal representation or bring an action in the state’'s civil tria
courts to establish fault on the part of the enployer. |In theory, the
enpl oyee need only informhis or her enployer that a job-related injury
has taken place and eventually nake a formal claimfor workers’
conpensation benefits in order to ensure that all relief that he or she
is legally entitled to will begin to flowin an orderly, tinely, self-
executing, and sufficient fashion

Mor eover, the size and scope of those benefits appear on first
gl ance to have been so precisely defined in the Labor Code and
associ ated regul ations that there could be little argunent over what
ought to be provided and when. |In theory, workers, enployers, and
insurers need only refer to a sizable body of law to obtain a clear
pi cture of their rights and responsibilities. Indeed, part of the
“fundanental social conprom se” that underlies the workers’ conpensation
systemis that enployees have given up their right to seek seemnngly
limtless damages and enpl oyers have given up their right to seek relief
fromall liability in exchange for outcones that are swift, certain, and
predictable for all concerned.® At the core of this conpromse was the
prom se that the scope and extent of such benefits would be designed as
a function of rational and objective standards, not the sonetines
vol atile reactions of a civil jury. Finally, in theory, none of these
benefits require the intervention of government entities unless the
wor ker disagrees with the insurer’s decisions.

In reality, disputes over every aspect of the workers’ conpensation
system are an ongoing fact of life. Participants in the process
routinely differ over, for exanple, whether the injury did indeed arise
fromwork activities, whether nedical treatnment is required at all,

whet her particular types of treatnments are necessary and who wil|l

9 See, e.g., Shoemmker v. Myers, 53 Cal.3rd 1 (1990).




provide them the extent of the enployee's injuries and the [ong-term
i mpact they will have on his or her ability to nake a |iving, whether
the condition has stabilized enough to be precisely eval uated, the
amount and duration of any cash benefits, whether vocationa
rehabilitation or ongoing nmedical care will be needed in the future, and
many, many ot her core issues. Oten these disputes are resolved
informally, but in a significant nunber of instances, 10 the parties turn
to the one forumthat has exclusive jurisdiction to adjudicate npst
work-injury clains in the state of California: the Wrkers' Conpensation
Appeal s Board

For a significant fraction of the many hundreds of thousands of
wor kers who invoke the jurisdiction of the WCAB each decade, the
experience mght be the only time in their lives that they will actively
seek redress froma judicial body or visit a court of law in person
I ndeed, one of the conments we heard repeatedly during our research is
that the WCAB is truly “the People’s Court” in the broadest sense of the
term both for its relatively infornmal procedures and the conposition of
the primary consuners of its services. Because of the fact that the
potential pool fromwhich the “plaintiffs” may be drawn consists of
al nost every Californian who works for a living and the fact that the
pool of defendants consists of nearly every enployer in the state, no
matter how small or large (from“nom & pop” corner grocery stores to
Silicon Valley software giants), the parties in these disputes reflect
in many ways the changi ng denographi cs and the evol ving econony of the

state of California.

The Judicial Oficers of WCAB and the Adninistration of the DWC
Despite a nanme that solely suggests a court of appeal, the WCAB has
the potential to be routinely involved in just about every aspect of the

process fromnearly the nonment a worker is injured to the day a claimis

10 Approxi mately 200,000 new “cl ai ms” (defined as a specific or
cunul ative injury on a specific date for a specific enployee) request
the jurisdiction of the Wirkers' Conpensation Appeal s Board each year
However, not all of those clainms actually wind up before a judge of the
WCAB; a sizable fraction of enployees decide to accept whatever benefits
are being offered by the insurer or enployer w thout ever “settling” the
claimor requesting a trial



finally resol ved; indeed, some workers’ conpensation practice manual s

suggest that the docurment that is nost often used to begin the process
of notifying the WCAB of a need for services (an Application for

Adj udi cation of O aintl) should be filed on behalf of every worker in

every instance soon after the injury has occurred even if no dispute

over the benefits provided by the insurer or enployer has arisen. 1In

nost instances, however, the Application is sinply a method of invoking
the jurisdiction of the WCAB; it is not until a party has demanded the
case be put on the trial track (by filing a Declaration of Readi ness) or
submits a proposed settlenment agreenent for review that judicial
officers of the WCAB are likely to becone directly invol ved.

Regardl ess of when intervention is triggered, the WCAB' s
adj udi catory responsibilities range fromhearing and ruling on a w de
variety of matters related to particular benefit issues, conducting a
full trial on the underlying nerits of the case, and, in a |large nunber
of instances, deciding on the adequacy of any settlenment reached between
a worker and an insurer.12 WCAB judges al so have the responsibility to
manage the litigation prior to trial through settlenent conferences and
other pretrial conferences and are additionally tasked with ruling on
di scovery notions and resolving lien issues. Rather than sinply acting
as an appellate body, the WCAB is wi thout question a fully functioning
trial court of limted jurisdiction.

To be precise, the Wrkers’ Conpensation Appeals Board is an
i ndependent, quasi-judicial body (hereinafter referred to as the Appeals

Boar d) whose seven Commi ssioners are appointed by the Governor and

11 Note that other docunents, notably “original” Conpronise and
Rel eases or Stipulations with Request for Award can open a WCAB case
when no Application for Adjudication has been previously fil ed.
However, in recent years Applications have by far been the npost common
net hod of case initiation

12 1n this docunent, the term*“insurer” generally refers to any
entity or person responsible for covering the costs related to workers’
conpensation benefits or handling related clains. This would include
private workers’ conpensation insurance conpanies, the State
Conpensation | nsurance Fund (SCIF), conpani es operating under a
certificate of self-insurance, “third party adm nistrators” who handl e
clains on behal f of others, “legally uninsured” entities, and even
illegally uninsured enpl oyers.



confirmed by the Senate.13 |In theory, these Conmi ssioners enbody al
judicial powers related to the workers’ conpensation system in
practice, however, the Commi ssioners have del egated a significant part
of their judicial powers to about 180 or so trial-level judges who hold

court at 25 offices (often referred to as “Boards,” “district offices,”

“branch offices,” “local offices,” or even “courts”) scattered across
the state.14 The trial-level judges (plus the clerks, secretaries,
hearing reporters, and other support staff) are actually enpl oyees of
the Division of Wrkers’ Conpensation (DW), a part of the California
Department of Industrial Relations (DIR), and the 25 | ocati ons where
cases are tried are actually branch offices of the DWC

The DWC s judges—n their exercise of the Appeals Board s judicial
functions—are the ones who decide the outcome of the lion's share of
di sputes between workers and defendants. They and they al one hold
conferences with litigants, rule on notions, review settlenents, and
ultimately hear and decide trials. Litigants, attorneys, and the
general public view a judicial officer of the DAC to be the judge for
their case and also view the particular branch office to which the case
was assigned as the court where the matter is to be heard; indeed, few
if any litigants will ever have a face-to-face encounter with one of the
sevenl® Commi ssioners at the Appeals Board’ s offices in San Francisco.
Wth this partial delegation of decisionmaking authority to the DWC s
judges, the Conmm ssioners’ primary remaining functions include adopting
rul es of practice and procedure to be followed at the trial |evel and
reviewi ng Petitions for Reconsideration (essentially a type of appeal)
of trial-level rulings and decisions. In some aspects, the

Conmi ssioners do indeed act as an appellate body and given their

13 Labor Code §111.

14 conferences and hearings are also periodically held at a small
nunber of auxiliary sites w thout a pernmanent branch office of the DIAC
such as Bishop, Chico, Crescent City, EIl Centro, Marysville, Cceanside,
Pal m Springs, Santa Cruz, and Uki ah

15 Seven is the authorized nunber of Commissioners; in recent
years, fewer than seven Conmi ssioners have staffed the Appeals Board for
ext ensi ve periods of tine.



rul emaki ng functions, a type of “Supreme Court” for the California
wor kers’ conpensation world

The end result is that the adjudication of the overwhel mi ng bul k of
wor kers’ conpensation disputes is handl ed by judges who are part of the
overal |l DWC admi nistration but whose judicial authority stens fromthe
i ndependent Conmi ssioners.16 The situation can be quite confusing to
[itigants who may be unfamiliar with these subtleties when trying to
find out where their case will be heard; promninent signs at many of fices
sometines contain references only to the Division of Wrkers
Conpensation, sometinmes refer only to the Wrkers’ Conpensati on Appeal s
Board, and sonetimes refer to both entities.

The rel ationship between the DAC and WCAB is a conpl ex and
intertwined one. DWC admninistrators deci de where WCAB trial judges wll
hold court, the size of hearing roons, the WCAB trial judges' work
hours, the quantity and type of staff support provided, and nany of the
rules of practice and procedure under which the California dispute
resol ution process operates. The Conmi ssioners have no direct
supervisory control over the day-to-day operations of their own tria
j udges, but they have full power to “affirm rescind, alter, or anend”
any trial-level judicial action, their en banc opinions have the force
of law with respect to how the trial-level judges reach their own
deci si ons, and they have devel oped their own separate set of rules of
practice and procedure. In many instances, the DWC- devel oped rul es and
t he Appeal s Board-devel oped rules are essentially nmirror inmges of each
other, in other instances (especially in regard to branch office
admi ni stration) they conpl ement each other by covering conpletely
separate areas, and in still other instances they can act as a source of
confusion to practitioners and litigants. Reflecting these dual I|ines
of authority (one stenmming froma | egal concept and the other from
organi zational realities), the official manual detailing the policies

and procedures to be followed at the branch offices is jointly approved

16 Adding to the confusion is the fact that Board Rul e §10310(p)
defines the Wrkers' Conpensation Appeals Board as “the Appeal s Board,
conmi ssi oners, deputy comi ssioners, presiding workers’ conpensation
j udges and wor kers' conpensation judges.”



by both the Administrative Director (AD) of the DW and the Chairnan of
t he Appeals Board. Sone official forns used by litigants and trial
judges are “DWC forns, sone are “WCAB" forms, and some have the stanp
of approval fromboth entities.

In this docunent, we enploy a nunber of shorthand conventions to
avoid revisiting this sonmetinmes confusing situation. References to the
“WCAB” include the trial-level judges who work for the DWC and the
associ ated admi ni strative support (e.g., secretaries, physica
facilities, salaries, etc.) provided by the DAC. References to the
“DWC’ include these clains adjudication personnel, equipnent, and
facilities but also other units within the Division as well (the DWW has
a nmyriad of responsibilities besides clains adjudication, including
vocational rehabilitation support, auditing clains admnistrators,
provi di ng eval uati ons of pernmanent injuries, assisting workers in making
claims, and the like). References to the "“Comm ssioners” or the
“Appeal s Board” include only the nmenbers of the independent panel in the
exercise of their duties for hearing reconsiderations and for
promul gating rules of practice and procedure. References to “judges” or
“wor kers’ conpensation judges” (WZs) all refer to the DAC s trial-Ievel
judicial officers.l’” References to a particular “Board,” to a “District
Ofice” (the DWW s official nane for the hearing | ocations), to a

“court,” to a “branch office,” or to a “local office” are
i nterchangeably intended to cover one of the 25 DWCJ WCAB | ocati ons where

matters are routinely decided at the trial |evel.

The Nature of the WCAB

The WCAB operates a very distinctive dispute resolution system so
much so that for many years, workers’ conpensation practice was the only
certified specialty available to nmenbers of the California Bar. It is a
hi gh-vol ume tribunal, never uses juries as triers-of-fact, operates

under relatively relaxed rules of evidence, acts as the adjudicatory arm

17 Some statutory |anguage also refers to the trial-level judges of
the DWC as “workers’ conpensation administrative |aw judges” (WCALJ) or
“wor kers’ conpensation referees” (WCR). |In order to sinplify the
di scussion, we will use the terns “judge,” “workers’ conpensation
judge,” and “WCJ” interchangeably.



of a state administrative agency rather than as a part of an independent
judiciary, takes what has been characterized as a “paternal” interest in
assuring that privately negotiated resolutions are adequate, and, though
it must decide questions of evidence in a fair and deliberate nmanner, is
tasked with liberally construing the body of |aw under which it operates
with the purpose of extending benefits to injured workers.18 Moreover,
the WCAB is viewed by nany as sinply one conponent of a nuch |arger
systemof efficiently treating and conpensating work injuries and
returni ng enpl oyees back to the workpl ace as quickly as possible. In
many ways, the role it plays in attenpting to achi eve these broad policy
goals parallels the social welfare m ssions of specialty foruns such as
famly or juvenile courts rather than a narrow focus on dispute
resol ution services such as provided in a state civil trial court of
general jurisdiction

Nevert hel ess, the issues surrounding the disputes that are decided
by the judges of the WCAB are not fundanentally different fromthose
that arise in civil tort or insurance-related cases. Indeed, the
relatively high stakes involved in nany workers’ conpensation clains,
the lasting inmpact of WCAB deci sions upon the life of an injured worker,
the routine presence of attorneys on both sides of the dispute (with
claimants nearly always hiring attorneys on a contingent fee basis), the
i nfrequent use of case-resolving trials conpared to the nore pervasive
use of settlements, and the fact that the WCAB is the exclusive forum
for deciding workers’ conpensation disputes (rather than a nonbi ndi ng
alternative dispute resolution process such as arbitration or nediation)
suggests that it operates in a manner closely approxi mating a

traditional civil trial court and that the parties involved are driven

18 Labor Code 83202 mandates that “This division and Division 5
(comrencing with Section 6300) shall be liberally construed by the
courts with the purpose of extending their benefits for the protection
of persons injured in the course of their enploynent.” However, LC
83202.5 suggests that while the aws may be interpreted in favor of
encour agi ng benefit delivery to workers, WCAB judges nust stil
det erm ne questions of fact w thout favoring one side or another
“Not hing contained in Section 3202 shall be construed as relieving a
party or a lien claimnt fromneeting the evidentiary burden of proof by
a preponderance of the evidence....”



by simlar incentives. It certainly is not a prototypica

admi nistrative law tribunal. Unlike such bodies, the decisions of the
judges of the WCAB are final rather than sinply a recommendation to an
agency head, such decisions are only revi ewabl e by the Conmi ssioners of
t he Appeals Board who in turn are reviewed only by a state appellate
court (rather than a California Superior Court judge), the dispute being
adj udi cated nuch nore likely to be over provisions contained in

| egislatively enacted statutes rather than administratively adopted
regul ati ons, and the DWC does not act in a uniformrole as either a
prosecutor or a respondent (as do other agencies in their own

admi ni strative | aw hearings).19 Indeed, the WCAB “in matters within its
jurisdiction, acts as a judicial body and exercises judicial functions

and, in legal effect, is a court.”20

Areas of Concern

Over the past two decades, various nmenbers of the workers’
conpensation conmunity have voiced their dissatisfaction with the degree
to which the trial-level judges of the WCAB and t he support and
supervision given to themby the DW have jointly succeeded in
adj udi cating disputes in a manner that is expeditious, efficient,
evenhanded, and user-friendly. The discussion below reflects the
general character of such conplaints, though the extent to which they

mrror reality is explored in greater detail elsewhere in this docunent.

Excess Del ay
Li ke many other courts across the country, the WCAB has been
criticized for failing to resolve natters before it in a tinely fashion
Though there appears to be sone progress in recent years toward neeting
statutory time standards for holding conferences and trials followi ng a

request for formal WCAB intervention,2! clearly there is nuch to be

19 The exception, of course, is when the applicant is one of the
DWC s own enmpl oyees. |In such situations, the DAWC stands in the sane
shoes as any ot her defendant.

20 Bankers Ind. Ins. Co. v. |AC, 4 Cal.2nd 89 at 97 (1935).

21 The average number of days fromthe filing of the Declaration of
Readi ness to the date of the first trial has dropped from 184 in the 4th
quarter of 1996 to 117 in the 4th quarter of 1999. Conmi ssion on Health




done. This well-publicized state of affairs is a najor source of
concern for nmany who see delay in dispute resolution as antithetical to
the idea of a fast-acting workers' conpensation process. Alnost like

cl ockwork, each state |legislative session in recent years seenms to spawn
yet anot her package of reforms that includes sone fundanental changes in
the structure of the WCAB judiciary and associ ated adm nistration as a
neans to streanline the handling of disputed clainms. Wile some mght
guesti on whether the primary cure for core problens within the
California workers’ conpensation system can be found within its

adj udi catory process, the denand for change certainly indicates that
there is a wi despread perception that the WCAB i s not working at peak
efficiency or effectiveness.

This is not an issue unique to the WCAB. Ot her courts have had
simlar concerns about delay in both recent tinmes and throughout much of
the 20th Century.2?2 Sometimes with the assistance of research groups
such as the National Center for State Courts, the American Bar
Foundation, the Federal Judicial Center, or the RAND Institute for Givil
Justice, courts have spent a considerable amount of time and energy
trying to understand why cases nove at the speed they do and why they
consume the resources they do.?23

One problemthat nakes research in this area difficult is how one
m ght nmeasure the extent to which cases are “del ayed.” Because the
concept of delay is essentially subjective, there is no unanbi guous way
to determi ne whether an individual case took too long to resolve. The

use of tinme standards such as those contained in Labor Code Section 5502

and Safety and Wrkers’ Conmpensation, 1999-2000 Annual Report,
California Departnent of Industrial Relations, July 2000, p. 113.

22 See, e.g., Cark, Charles, and Harry Shul man, A Study of Law
Admi ni stration in Connecticut, Yale University Press, New Haven, 1937,
p. 168; Zeisel, Hans, Harry Kalven, Jr., and Bernard Buchholz, Delay in
the Court, Little and Brown, Boston, MA, 1958; Selvin, MIlly, and
Patricia A Ebener, Mnagi ng the Unmanageable: A History of Civil Delay
in the Los Angel es Superior Court, RAND, Santa Mnica, CA R-3165-1CJ,
1984.

23 See, e.g., Kakalik, J. S., T. Dunworth, L. A Hll, D
McCaffrey, M Gshiro, NN M Pace, and M E. Vaiana, An Eval uation of
Judi ci al Case Managenent under the Civil Justice Reform Act, RAND, Santa
Moni ca, CA, MR-802-1CJ, 1996.



are hel pful in that they provide a benchmark or goal for efforts to

m nimze delay but cannot hel p us deci de whet her any one case took an
unnecessarily long time to reach a conclusion. Depending on the issues
litigated, the need to perform extensive nedical evaluations, and the
at nosphere in which settlenment negotiati ons were conducted, an attorney
or alitigant involved in a matter that is not concluded until a nunber
of years have passed fromthe time the file was first opened might fee
that the case proceeded at an appropriate pace; on the other hand,
others involved in a claimthat was heard just three weeks after a
request for trial nmight assert that given the relatively sinple nature
of the dispute, justice was both del ayed and deni ed.

One explanation for this difference in perception is that whatever
“delay” is, it has a variety of causes. Wen parties to the litigation
are ready to go to trial, but the earliest the court can hear the matter
is months or years away due to a |ack of avail able courtroons, the case
is clearly delayed. But when an injured worker perceives that his or
her attorney is not noving quickly enough to file docunments pronptly and
instead waits until the very last day to do so tine and time again, the
case is delayed as well. Wen an attorney files an endl ess stream of
notions in order to beat down the opponent in a war of attrition, the
case is also delayed, as it is when parties show up for a hearing
unpr epared because they assuned the natter woul d be pushed off the
cal endar due to scheduling conflicts and, if that does not happen, they
al so assune that any continuance requested will be granted wi thout
protest. Addressing each of these sources is a very difficult task.

Extrinsically linked to any analysis of delay is a concern that an
overenphasis on reducing tinme to disposition brings with it the danger
that the core business of the courts—dispensing fair and deliberate
justice—will take a back seat to nore easily measured achievenents in
processing statistics. Trying to find a bal ance between speed and
quality can be difficult as well; added pressure on judges to nake snap
decisions or on litigants to attenpt to try cases that are clearly not
ripe for formal hearing may result in giving considerations of fairness
and due process only passing attention. 1In such situations, some

additional delay is not necessarily to be avoided at all costs.



Further conplicating the question is that for some, delay is not
nmeasured by el apsed tinme but by an increasing succession of “hoops” to
junp through or court appearances to attend. It is not unheard of for
litigants and their attorneys to assenble for a WCAB hearing at 8:30
a.m only to find out that for some reason or another, the matter nust
be postponed to sone date in the future. Regardless of whether or not
the tine fromstart to finish for this case will be no worse than
ot hers, each appearance is costly to workers who nust take time off from
their jobs and to insurers and enpl oyers who nust pay their counsel for
each visit to a WCAB branch office, regardl ess of whether the hearing
was conpleted. Even nore frustrating is the sense that a resolution for
a matter that m ght have been proceedi ng al ong for years, so
tantalizingly close at the start of the day, is now unlikely to happen

for months to cone.

Excess Costs

Anot her source of concern for both civil trial courts and the WCAB
in particular involves the costs of litigation for both the court system
itself and for the litigants who appear before it. Influentia
consuners of WCAB services have repeatedly voiced their displeasure with
the costs for litigating such disputes and the perceived failure of the
WCAB to keep a lid on the rising costs of workers’ conpensation
prem unms. | ndeed, 20% of the DWC s overall funding is provided by the
contributions of enployers;24 while only a portion of these funds are
used for adjudication, the end result is that as costs for judicial
services rise, so do the overall costs of the entire benefit delivery
system

Publ i c expenditures associated with workers’ conpensation di spute

resolution are not only a burden for taxpayers in general and enpl oyers

24 The costs for governnental administration of the workers’
conpensation system including the adjudicatory process, cone fromtwo
sources. State Ceneral Fund revenues provi de 80% of the budget for the
DWC and the WCAB and the renmi ni ng 20% cones from a suppl enent al
assessment on enployers. For those who purchase workers’ conpensation
i nsurance, the assessnent is calculated as a percentage of prem uns
paid; for those who essentially are self-insured, the assessnent is
cal cul ated as a percentage of recent liability paynments.



in particular, they affect the very ability of the court to provide the
services it was designed for. Courts nust conpete w th other government
entities for their share fromthe finite pool of tax dollars and they
rarely have the independent power to insist on funding at |evels their
adm ni strators believe are necessary to neet both current and future
demand. This is certainly true of the WCAB as well. Funding for the
wor kers’ conpensation courts are at the nercy, so to speak, of DWC and
DIR decisions as to fiscal priorities and ultimately to deci si ons nmade
by the Governor and the Legislature. |f caseload | evels increase

wi t hout correspondi ng matches in judicial or administrative resources

(or in increased productivity), the systemw || becone overwhel ned, a
backl og wi |l develop, delay will increase, and the level of attention
each case will receive froma judge will be reduced. Even if casel oad

| evel s remai n steady, average case “conplexity” may increase over tine
with additional hearings needed, longer trials the rule, or nore

i ntensive processing required by clerical staff. Again, if judicial and
admini strative resources are unable to match the increased burden on the
courts, case processing will suffer. Accordingly, mnimzing, or at

| east stabilizing, the public costs of handling cases is an inportant
tool in reducing or preventing del ay.

The private costs of litigation (over and above the 20% enpl oyer
contribution for system adninistration2®) are also an inportant concern
though for different reasons. Justice nust be affordable; it cannot be
solely a function of the assets of the litigants. |In the context of the
California workers’ conpensation system nuch of the private litigation
costs are borne by insurers and, ultimately, enployers. Additiona
nmedi cal eval uations, additional appearances by their counsel, and
additional trials all contribute to what a defendant will have to pay
out on top of what the worker will receive as benefits. As expenses
related to defending clainms increase, so do workers’' conpensation

premiuns that in turn are factored into the costs of goods and services

25 Though one can certainly view these assessnents as part of
overall “private costs of litigation” expenditures (in addition to
attorney’'s fees and other direct costs), they are better characterized
as a type of “tax” used to fund the public cost of adm nistration such
as court facilities and judicial salaries.



produced in the state. Wrkers are not as directly inpacted by rises in
private litigation costs, as they pay a relatively stable percentage of
their recovery as fees (and very little else in ternms of associated
expenses), but if the costs to prosecute a typical workers’ conpensation
case increase while benefits stay constant, attorneys who represent
injured enpl oyees are likely to seek proportionally larger fee awards as
well. The end result will be that the workers will walk away with an
increasingly smaller share of the award or settlement, a significant
problemin a system where sone have suggested that the current benefit
| evel s are already i nadequate conpensation for the seriousness of a
wor kpl ace injury. Furthernore, |awers working for injured enpl oyees
operate at relatively thin margins, as they receive a fee percentage
that is usually less than half of what one might pay to a persona
injury attorney in a simlarly sized case. To the extent that the costs
borne by the attorneys representing workers rise, it may becone
unprofitable for some to continue practicing in this highly specialized
area of the law. Even if they renmain as workers’ conpensation
attorneys, they may decline to represent all but the nost lucrative
clients (such as those with the largest clainms or nost straightforward
i ssues) or take on caseloads so large as to reduce the amount of tine
they can devote to any one client. The inportance of keeping a lid on
private litigation costs for workers’ conpensation disputes cannot be
nm ni m zed.
Nonuni formty

The third current area of concern for many in the workers’
conpensation conmunity is in uniformty, or the alleged lack if it, as
practiced by the 180 or so WCAB judges in the 25 branch offices. As a
systemthat is set up to follow rational and certain guidelines,
wor kers’ conpensation requires that procedures and outconmes be
predictable. This goes far beyond ensuring that workers with simlar
injuries will receive sinmlar levels of benefits no matter where they
reside or which judge is assigned to hear their case. The steps needed
to litigate these cases and the decisions a judge m ght nmake prior to
trial nust also be reasonably uniform Some attorneys who practice

wor kers’ conpensation |law regularly handle matters at multiple branch



of fices that are spread across entire counties or regions of the state.
Insurers and | arger enployers are also likely to have to defend their
interests in nultiple locations. Having to satisfy the idiosyncratic
deci sions of |ocal judges or admnistrators in order to advance or
defend the interests of their clients creates a burden that can range
frommerely bothersome to one that directly inpacts the fair delivery of

justice.

Level of Service

An addi tional concern voiced by stakeholders is that the
adj udi cation of cases before the WCAB increasingly is narked by
unnecessary fornalities and bureaucratic indifference. There is a
shared sense anpbng nany who are involved in the workers’ conpensation
systemthat the environment in which these courts have operated has
traditionally been “different” in very fundanmental ways from other civil
trial forums. Rather than sinply acting as i ndependent and sonetines
unapproachabl e arbitrators, judges and branch office staff are expected
to behave in ways that best serve the interests of the primary consumers
of their services. The WCAB is viewed as a link in the overall workers’
conpensation benefit delivery system indeed, judicial intervention to
sone degree is the rule for the bulk of serious injuries with pernmanent
disabilities and is unavoidable for any claimthat eventually results in
a settlement. Because so many clai ns pass through the WCAB on the way
fromthe initial notification of the enployer of the injury through the
day the worker receives his or her final payment, unsatisfactory
experi ences at branch offices by claimants, defendants, and their
representatives color the way the entire workers’ conpensation systemis
per cei ved.

“Consuner satisfaction” is nmore than sinply a matter of good public
relation skills. The extent to which a branch office is thought to be
“user-friendly” by those who are involved in cases before its judges is
often a reflection of howwell it minimzes unnecessary delay in
reaching a resolution of the case, unnecessary costs required to
prosecute or defend a claim and any unexpected outcomes or
i di osyncratic procedures. Local DWC offices where attorneys, seem ngly

on demand, can find a judge ready, willing, and available to review a



settlenent at just about any nonent that the doors are unl ocked are seen
as far nore business-like and results-oriented than a forumwhere a
schedul ed appearance at sonme future date is needed to acconplish the
sane goal. A branch office where all of its judges apply sinilar and
predictable criteria for evaluating settlements is viewed as a pl ace
that is “working” in contrast to offices where whether or not the
agreenment is approved is nore a function of the identity of the assigned
judge than the intent of the Labor Code. A branch office where workers
are unable to easily get sinple answers to sinple questions about the
status of their case or what they should do next to get the benefits
that are their due is thought of as the enbodi nrent of a systemthat
cares little for their problens. Enhancing custoner satisfaction is
clearly a legitimte goal for a service-oriented entity such as the
WCAB

Admi ni stration and Managenent |ssues

A final area that has been at the top of many agendas is the belief
that the difficulties the WCAB has had in terns of delay, costs,
uniformty, and service to its target audience primarily stemfromthe
failure of upper-level DWC administrators to focus their attention on
its clains adjudication duties and to manage its operations nore
effectively. The concern is that given its myriad responsibilities to
audit and regul ate i nsurance conpani es and their practices, to provide
i nformati on and assi stance about the workers’ conpensation process, to
conduct independent eval uations of pernanent disabilities, to handle the
speci al problens of uninsured enployers, to coordinate vocationa
rehabilitation services, and to oversee the delivery of managed care
options, the DW cannot be expected to adequately supervi se the judges
of the WCAB or to provide the sort of guidance to these judicial
officers that is needed to nove cases through in a fair, speedy, and
i nexpensi ve manner. One approach that has been repeatedly advanced in a
nunber of recent |egislation packages would be to shift the direct
supervision of the trial judges away from both the Appeals Board and the
DWC to a gubernatorial appointee who would act in the role of a “Court

Adm ni strator.”



STUDY M SSI ON
The concerns |isted above are at the core of what CHSWC has asked

RAND-1 CJ to explore in devel opi ng recommendati ons for inproving the
adj udi cation of clainms before the WCAB. I n the area of delay, we have
attenpted to understand the extent to which cases take |onger to resolve
than they should, identify what is causing such cases to nove toward
di sposition at the speed they do, and to suggest strategies for neeting
statutory standards, while mindful of the WCAB's core mi ssion of
di spensing justice in a fair and deliberate manner.

As for clains that costs have been increasing wthout expected
i mprovenents in systemefficiency, we have tried to identify the types
of cases and activities within the branch offices that consume an
i nordi nate amount of public and private resources and to devel op ideas
for streanlining workflow wi thout adversely affecting the pace of
l[itigation or the quality of justice.

We have also tried to identify the extent to which policies and
procedures vary fromoffice to office and fromjudge to judge and to
address those differences that cause the greatest dissatisfaction anong
court users. Qur primary desire is to reduce nonunifornmity in a way
that does not increase delay or costs or detract from considerations of
due process or fundanental fairness.

As can be seen, these are interrelated areas of concern. W
consi der issues of delay, costs, and uniformty to be primary ones to
our work. These are the ones for which our methodol ogy was prinmarily
designed to address. But related to these issues are the goals of
i ncreasing “customer satisfaction” and of exploring possible revisions
to current DWC lines of authority. W have tried to identify what
causes a | ess-than-optimal experience at District Offices for parties,
their representatives, or the people who work there and in that |ight,
have suggested possi bl e changes that m ght enhance the current |evel of
services. Finally, we hoped to deternine whether any of the foregoing
nm ssion areas could be significantly or best addressed by the creation
of a systemwi de “Court Adninistrator” of departnent-head status whose

sol e responsibility would be to oversee the clains adjudication unit.



ORGANI ZATI ON OF THE REPORT

Part One of this document (CHAPTER 1 and CHAPTER 2) describes the
background to the study as well as the scope of the research and our
net hodol ogi cal approach. The initial sections (CHAPTER 1 through
CHAPTER 5) of Part Two provide an overview of sone of the common
features of dispute resolution in the California workers' conpensation
system a synopsis of how that process has evol ved over tine, and a
description of the size and character of the workl oad of the |oca
offices in recent years. The remainder of Part Two (CHAPTER 6 through
CHAPTER 10) sets forth the quantitative results of our work with an
anal ysis of the DW s transacti onal database, a conparison of the
characteristics of the various offices in the system an assessnent of
how j udges spend their tinme, a description of what was | earned from
typi cal cases files, and an examination of staffing resources and
rel ated budgetary issues. Part Three (CHAPTER 11 through CHAPTER 20)
conbi nes such quantitative data with an extensive anpunt of information
col  ected through discussions with system participants and firsthand
observation of office operations to generate a series of recomendations
and the reasoni ng behind each. Each chapter focuses on a particular
area or issue within the dispute resolution process, such as the roles
of various staff nenbers, uniformty, cal endaring, case nanagenent,
pretrial matters, procedures for trials, and technology. The fina
chapter (CHAPTER 20) attenpts to distill the core | essons |earned during
our research.

A conpani on docunent (Techni cal Appendices: |nproving Dispute
Resol ution for California s Injured Wrkers, RAND, PM 1443-1CJ, Ni chol as
M Pace, Robert T. Reville, Lionel Galway, Amanda B. Geller, Ola
Hayden, Laural A. Hll, Christopher Mrdesich, Frank W Neuhauser
Suzanne Polich, Jane Yeom and Laura Zakaras, 2003) provides some
additional information on comments fromthe workers’ conpensation
conmunity we received during the course of this research, detailed
intraoffice characteristics, the data collection instrunents used during
the judicial time study as well as the case file abstraction, and other

techni cal aspects of the project. Copies of the Technical Appendices



are avail abl e upon request fromthe Director of Comunications for the
RAND Institute for Civil Justice.



CHAPTER 2. RAND-I CJ' S APPROACH TO UNDERSTANDI NG
THE WCAB JUDI Cl AL FUNCTI ON

| NTRODUCTI ON

In order to acconplish the task given to us by the Comm ssion on
Heal th and Safety and Workers’ Conpensation, we have attenpted to
eval uate the WCAB' s performance, organization, and workflow as well as
its support staff levels and its infrastructure. Fromthe very start,
it was made clear to us by our project’s sponsors that the ultinmate goa
of the research nmust be a set of workable reconmendations that take into
account the realities of the California workers’ conpensati on system
Merely producing a report that carefully avoided specific or unpopul ar
suggesti ons woul d not be acceptable. As such, our findings include the
results of our qualitative and quantitative data collection, our
anal ysis of what we |earned, and what we believe are the steps needed to
address the five nain areas of concern regarding the WCAB today. These
recomendat i ons i nclude workfl ow i nprovenent, changes to current
cal endaring practices, nodification of continuance policies, adjustnents
in judicial resources and support staff levels, and natters related to

t echnol ogi cal innovations.

SCOPE OF THE RESEARCH
This study is primarily a review of the practices and procedures of
the trial judges of the Wrrkers' Conpensation Appeals Board as well as
the adm nistration and activities of the Cains Adjudication Unit of the
Di vi sion of Wbrkers’ Conpensation of the State Departnment of |ndustria
Rel ati ons. W specifically did not include in the scope of our research
the foll owi ng areas:
* The policies, procedures, and administration of the
Conmi ssi oners of the Wrrkers’ Conpensation Appeal s Board as
they relate to their appellate duties and responsibilities,

* Wirkers’ conpensation benefit |evels, scope, or delivery,



e The nechani smfor funding the operations of the DAC and WCAB
t hrough a conbi nation of enpl oyer assessnents and General Fund
al | ocati ons,

* Issues involving fraud regardl ess of whether commtted by
i nsurers, enployers, enployees, medical providers, or others,

* |Issues involving workplace health or safety,

« The weight given to evidence before the WCAB, including the
“treating physician presunption” and final offer arbitration

e Medical treatnment issues (including the use of managed care),
the operation and activities of the Industrial Medical Council
and the costs of providing health care related to workers’
conpensation (including the Oficial Medical Fee Schedul e),

» Wrkers’ conpensation insurance clains handling practices prior
to reaching the stage where WCAB action is requested,

* Responsibilities of the Division of Wrkers’ Conpensation that
are not related to the adjudication of clains,

« Safety and security at DWC district offices, 26

* Rehabilitation issues such as return to work prograns,

* The adjudication of Rehabilitation Unit disputes,

e Evaluations of disability by physicians, and

e The disability rating schedul e.

Wt hout question, many of the foregoing i ssues have a significant
i mpact on how cl ai ns evol ve into disputes, how di sputes evolve into
formal cases before the WCAB, and how those cases are ultinmately
resol ved. Furthernore, how efficiently and effectively other units of
the DWC performtheir duties can nmean the difference between pronpt
adj udi cation by the WCAB or having the matter drag out for nonths.

VWi le we have attenpted to identify some of the key influences com ng

26 At the start of our research, safety and security issues at
| ocal offices was an area in which we actively solicited input from DWC
wor kers. However, as we did not visit even the majority of offices in
person, we were unable to conpare how well they were designed to prevent
unaut hori zed access and i nappropriate contact. Nevertheless, the
current level of security (or l|ack thereof) was repeatedly voiced to us
by nunerous DWC of fi ce personnel as a significant concern



fromsources external to the Cains Adjudication Unit of the DWC, our
mai n focus is on case managenent and adninistration within that unit.
Moreover, nmatters such as the treating physician presunption, nedica
services delivery following work injuries, benefit levels and their
relationship to conpensating the costs of work injuries, and the
disability rating schedul e are already the subject of ongoing and highly
focused research being conducted by the Comni ssion on Health and Safety
and Workers’ Conpensation.2?’ Hopefully, policymakers will use our

anal ysis of the adjudication process in conjunction with the

Conmi ssion’s other work in deciding future directions for the DWC. In
the instant docunment, we nention some of the areas |isted above as
sources of discontent anong the workers’ conpensation conmunity, but we
make no recomendati on as to whether the current policies should be

changed. 28

OVERVI EW OF METHODOLOGY

In order to assist the WCAB and DWC in devel opi ng and assessi ng
possi bl e solutions to perceived probl ems, we undertook our anal ysis of
the I ocal courts’ operations with an eye primarily toward how cases are
managed by the courts, how they are litigated by the parties, and
whet her the existing resources are adequate to neet demand. 1In the
course of this analysis, we obtained the input of litigants, judges,
| awyers, and court administrators; analyzed the workload at the branch
of fices; observed firsthand the operations of judges and court

personnel; and built on decades of previous ICJ work in this area. The

27 See, e.g., Conmission on Health and Safety and Wrkers’
Conpensation, Prelimnary Evidence on the |Inplenentation of Basebal
Arbitration, California Departnent of Industrial Relations, 1999.

28 For exanple, some menbers of the workers’ conpensation comrunity
suggested to us that increasing case conplexity, a lack of collegiality
anong the bar, and unnecessary del ay throughout the system were being
driven in part by the alleged ease with which an applicant can seek
penalties for even minor clains handling infractions. Regardless of
whet her this is the case, such issues involve the substantive |aw of
wor kers’ conpensation, not procedures or managenent. While we certainly
expl ored the rel ationship between penalty requests and tine to
resol ution, deciding whether or not the availability of such penalties
was beneficial to the overall workers’ conpensati on schene was beyond
t he scope of our work.



approach to conpleting this analysis is briefly outlined bel ow, though
nore conpl ete descriptions of our nethodol ogy for particular data

col l ection tasks are descri bed el sewhere.

Initial Steps

We began by familiarizing ourselves with the California workers’
conpensati on adjudi cati on systemthrough a series of informal
unstructured visits to five district offices (Cakland, San D ego, Santa
Ana, Santa Monica, and Santa Rosa) in the fall of 2000.2° These visits
i ncl uded discussions with judges, clerks, secretaries, other DWW staff
nmenbers, ancillary service providers, and | ocal counsel as well as in-
court and in-chanbers observations.

At an early stage in our research, we associated with a team of
nearly 20 workers’ conpensation experts fromacross the state to act as
an advi sory and resource group. This group reflected, we believe, a
bal ance of applicants’ attorneys, defense attorneys, judges, lien
clai mants, and DWC staff menbers.30 W used the experience of this
group to hel p us understand how the systemworks in theory and in

practice as well as to act as a source for suggested refornms. They were

29 These sites were chosen primarily for geographical diversity and
conveni ence to RAND research team nenbers.

30 The group consisted of Elliot Berkowitz, Los Angeles
(applicants’ attorney); Walter Brophy, Redding (Retired Wrkers’
Conpensation Judge); Ellen Flynn, Anaheim (Presiding Judge, Anaheim
WCAB); Mark Cearheart, Pleasant Hill (applicants’ attorney); Howard
CGoodnan, Santa Monica (Wrkers' Conpensation Judge, Santa Moni ca WCAB)
Joel Harter, Sacramento (Presiding Judge, Sacranento WCAB); Mark Kahn
Van Nuys (DWC Regi onal Manager, Central Region); JimLibien, San
Franci sco (defense attorney); Kris Nielsen, Costa Mesa (Litigation
Manager, Al G Claim Services); Dave Null, Van Nuys (Supervising Wrkers’
Conpensation Consultant, DWC Information & Assistance Unit); Barry
Pear| man, Encino (defense attorney); Bob Quaid, San Jose (C ains
Manager, State Conpensation |Insurance Fund); Robert Rassp, Wodl and
Hlls (applicants’ attorney); Nancy Roberts, Al aneda (lien clainmnts’
attorney); Steve Siemers, Oakland (Wrkers’ Conpensation Judge, Gakl and
WCAB) ; Cindy Stephan, Los Angeles (DWC Ofice Services Supervisor, Los
Angel es WCAB); Larry Swezey, Palo Alto (former Appeals Board
Conmi ssi oner; CHSWC consultant); and Rich Younkin, San Francisco (DWC
Assistant Chief). It should be noted that a nunber of the attorneys
listed here as an “applicants’ attorney” or “defense attorney”
occasional ly represent applicants, defendants, and lien clainmnts as
wel | .



al so kept abreast of key project devel opments and were extrenely hel pfu
in acting as liaisons to their segnents of the workers’ conpensation
comunity. Qur initial observations and recomendati ons were discussed
in person with many nenbers of the group in order to gauge at the
earliest opportunity whether the underlying assunptions were reasonable.
It should be understood, however, that the Advisory Goup did not have
di rect oversight over our research approach, and on occasi on various
nmenbers have differed with some of our conclusions. Additionally, al
advi sory group nenbers contributed their assistance solely as private

i ndi vidual s and not as representatives of the law firnms, governnent
agenci es, or other organizations with which they may be associ at ed.

A primary source of information throughout the study was the DWC s
own networ ked dat abase (the C aims Adjudi cati on On-Li ne System or
CAOLS31) which, despite the fact it was installed in the 1980s, is the
only conpl ete and avail abl e el ectroni c depository of transactiona
information.32 W received a conplete set of data fromthe DW in March
of 2001 and we performed case-level and court-I|evel analyses of system
t hroughput, system workl oad, and i ndividual case characteristics.

Thr oughout the course of this project, we continued to review
rel evant research literature and the nost inmportant studies and reports
avai | abl e regardi ng the workers’ conpensation adjudicatory process in
California. W also obtained a wealth of information directly fromthe
DWC, the Appeals Board, our project’s sponsor (the Conmm ssion on Health
and Safety and Wrkers’ Conpensation), and other state entities
concerning such areas as staffing | evels, budgetary practices, and

syst em per f or mance.

31 While we identify this networked database as CAOLS in order to
distinguish it fromseparate data systens used by the Vocationa
Rehabilitation Unit and the Disability Rating Unit, it is generally
known within the DAC sinply as “the On-Line System” “CAOLS” is a term
devel oped during the course of the research by RAND

32 Anot her data systemthat contains many of the records found in
CAOLS is the fee-for-use “EDEX'" network created as a public access
version of CAOLS. EDEX also is a depository for liens filed
electronically. W used CAOLS rat her than EDEX because we wanted to
replicate sone of the anal ysis procedures performed by the DAC on its
own system Qher than liens, the data in EDEX essentially reflects
that in CACLS.



Anal ysi s of System Workl oad Dat a

A maj or focus of our work was an analysis of CACLS data to
det erm ne whether the tinme needed to conplete various stages of
litigation, and the nunmber of judicial resource-consumnmi ng events such as
conferences and trials, could be predicted by a case’s characteristics
known at the tine of case opening (see CHAPTER 6). Qur hope was to
identify those factors that mght effectively lead to an appropriate
| evel of case managenent tailored to the needs of the case. Also, this
wor k woul d hel p us better understand the sources of delay and multiple
appearances so that effective recommendations in other areas might be

devel oped as wel|.

Anal ysis of Staffing and Rel at ed Budget Data

Early on in our research, it became clear that staff |evels were an
i mportant factor in howthe WCAB is able to neet the denands of a
changi ng caseload. In addition, the quality of many staff nenbers
seenmed to be a function of the length of time they worked in their
positions and the training and experience they received. Accordingly,
we spent a considerable anount of effort pulling together information
froma surprisingly large nunber of sonetines inconsistent sources. W
coll ected data on staffing levels as they fluctuated over time for every
position at various branch offices, the process required to deternine
adequate staffing levels and to actually fill the positions, and the
fiscal inpact of fully staffing the dains Adjudication Unit of the DWC
(see CHAPTER 10).

Intensive Look at Six Representative Courts

Sel ection
Qur next major step was to conduct site-level data collection
effort in six “representative” courts. The six District Ofices were
chosen by the research team after review ng performance neasures, known
characteristics such as cal endari ng procedures and ot her managemnent
di fferences, office size, and staffing levels. Qur primary goal was to
identify a set of six courts that when taken together reflected the

workload in all of the District Ofices of the DWW as well as the



resources available to, and the diversity of approaches taken by, judges
and office staff to nmeet those demands. After careful consideration

the RAND-1CJ) team decided to include only those District Offices with
five or nore authorized judges. It was felt that while nuch could be

| earned fromthe snallest offices in the system the specialized needs
of these sonetines renote courts would make it difficult to include them
in the general analysis of office practices. The disproportionate

i mpact of the study on these offices was also a factor. The renaining
medi um and | arge courts that were considered for possible selection
handl e nore than 90% of all new case openi ngs.

W& were al so cogni zant of the generally held belief of a so-called
"north-south" difference in District Office size, procedures, judicial
deneanor, casel oads, performance, and rel ationshi ps between bench and
bar. As such, the teamtook steps to ensure that at |east sonme District
Ofices would be fromboth the northern and southern parts of the state,
t hough not necessarily in a way that matches the three official regions
of the DAC. In the end, the sites chosen consist of three |arge and
three nediumsize District Ofices: Los Angel es, Ponpbna, Sacranmento, San
Ber nardi no, Stockton, and Van Nuys. It should be enphasized that none
of the sites were chosen because of any particul ar performance or
personnel problens. |Indeed, conpared to branch offices of simlar size,
these sites are fairly typical in the way the overall business of the

DWC i s conduct ed. 33

Judi cial Tine Study
In these six courts, we conducted a judicial time study for all of

their judges that lasted for five consecutive weekdays (see CHAPTER

33 W woul d have also preferred to include a targeted sel ection of
a nunber of local offices that were reportedly going through difficult
times as a result of severe shortages in staff |evels, adverse
rel ati onships with the workers’ conpensation conmunity, or interna
problens with staff discipline. Because of resource and tine
consi derations, this was not possible, though we certainly spoke by
tel ephone or in person with a nunber of those who worked at or practiced
bef ore such probl em offices. Neverthel ess, our selection criteria was
primarily designed to obtain data from*“typical” offices in order to
better gauge the general effects of changes in rules, regulations, and
managenent polici es.



8).34 W sought to understand what judges do and what kinds of cases
they handle by tracking all tinme spent in the performance of their
duties. W received self-reported forns fromevery active judge at the
six courts. The judges were assured that their individual responses

woul d not be published or released to anyone outside of RAND

Site Visits

RAND- | CJ research teanms al so conduced site visits to the six branch
of fices over a period of six weeks with occasional followup visits as
needed. At each location, we wal ked through its back offices to review
procedures, facilities, and equi pnent; we conducted formal interviews
wi th judges, support staff, local attorneys, and others; we had nunerous
i nformal discussions with nenbers of the workers’ conpensation conmmunity
at every opportunity; and we spent many hours observi ng conferences and
trials (as much as possible without the know edge of any of the
partici pants). Wat we saw and were told during these visits (as well
as those to the five “fanmiliarization” offices earlier) formthe primry
foundation for our ultimate findings and conclusions. As with other
aspects of this research, all conversations wth individuals conducted

as a part of the site visits have been kept confidential

Litigation Characteristics Sanple
W al so conducted an intensive study of alnpbst 1,000 cases at these
six sites to learn of the processes that drove themthrough the system
and what transpired during their lives. W believe that this work
yielded a rich source of data and was one of the best ways to identify
the extent of delay and excess cost. The cases all involved injuries
taki ng place on or after January 1, 1994, because such post-*1993

Refornf matters are the ones branch offices prinarily handl e today. W

34 An alternative approach that woul d have provided nore in the way
of case-specific informati on woul d have been to conduct a judicial tine
study linked to activity on a sel ected sanple of cases, follow such
cases fromthe nonent of case opening through final termination, and
then anal yze the data on the basis of case type. Such an approach is
simlar to that used by the Federal Judicial Center for their workload
anal ysis of Federal District Court judges. To do so here would have
required collecting data for at |least a year or nore for nost of our
cases.



al so used only cases involving injuries or diseases that did not result
in death and that were initiated (through an Application for

Adj udi cation or a settlenment document opening) in 1998 or 1999.3% W
used CAOLS for summary information, but we also perfornmed an “eyes-on”
abstraction of each physical case file to better understand what
happened during the case and how it was resolved. Information was
abstracted fromevery rel evant Application for Adjudication, Declaration
of Readi ness, Request for Expedited Hearing, Order and M nutes for

Conti nuance or to Take Of Cal endar, Mandatory Settlenent Conference
Sunmary Statenment of Stipulations and | ssues, settlenment docunents such
as a Conpromi se & Release or Stipulations with Request for Award, and
trial decisions as contained in all Findings & Award or Fi ndings and

O der we found in the file.

W used this data for a number of purposes.36 Besides devel oping a
detail ed picture of typical workers’ conpensation cases (see CHAPTER 9),
we conbined the data extracted fromthe files with that already
contained in CAOLS to suppl ement and enhance our existing anal ysis of
the factors influencing delay (see CHAPTER 6). Also, the experience of
reviewi ng actual case files was extremely helpful in deterni ning how

effective the judges of the WCAB were in docunenting their actions and

35 Because DWC branch offices generally send files to the State
Records Center for long-termarchiving on the basis of date of case
opening, it would have been quite costly to review activity in matters
nore than about three-and-a-half years old (a typical criteria used by
offices for archiving). Additionally, we sought cases that would have
been for the nost part resolved by the tine of abstraction and so newer
cases such as those begun in 2000 or 2001 woul d not have been good
candi dat es.

36 W considered an approach that woul d have al so included surveys
of litigants, attorneys, and judges in each case to obtain the nost
conpl ete data possible on how the case was managed and the factors that
drove it to resolution. Unfortunately, initial discussions with typica
representatives of each of these potential respondents reveal ed that
specific recollections of what happened in individual workers’
conpensation cases litigated as long as three years earlier would have
been sporadic. This would not have been as true with the applicants
t hensel ves, but we believed that their general concerns about case
processi ng woul d be obtai ned just as easily through the public input
phase and via specific site interviews with current litigants.



how accurate were the of ficial record-keeping functions of the Cains
Adj udi cation On-Line System

Presi di ng Judge Survey

Time and resources did not permit us to visit all 25 district
of fices of the WCAB. \While we received a substantial anount of
i nfornmati on about operations, procedures and policies in effect, and
i ssues regarding staffing and the like at various offices across the
state fromour public input process and from DWC reports, we also
systematically collected data through the use of two separate surveys of
each Presiding Judge.3’ The initial survey was conducted as part of the
RAND- |1 CJ project through the efforts of the three DWC Regi onal Mnagers
in early 2001. It covered areas such as staffing needs, concerns over
t he adequacy of existing facilities and security, and genera
cal endaring practices. A nore detailed follow up survey was conduct ed
by RAND-1CJ in |late 2001 and focused on cal endaring, judicial
assi gnment, and managenent differences.38 Taken together, the surveys
provi de a conprehensive picture of some of the key differences between
various district offices (see CHAPTER 7).

St akehol der | nput

Experi ence has shown that judicial reformefforts in other systens
have sonetinmes been hanpered by the failure of |egislators,
admi ni strators, and researchers to consult with judges, attorneys,
staff, litigants, and other stakeholders to identify problem areas and
to create workabl e solutions. To obtain that input, we used a

mul ti faceted approach including direct contact with key interest groups

37 In this docunment, the term “Presiding Judge” al so covers those
who are designated as an “Acting Presiding Judge,” typically at the
snal | est offices that are not eligible for a supervisor at the officia
Presi di ng Judge cl assification.

38 The results of the second survey are found in the Technica
Appendi ces. Participants were infornmed fromthe start that unlike other
contacts with RAND staff, their answers would be nade publicly avail abl e
and the identity of the contributor would be known. The initial survey
of Presiding Judges was intended to be a confidential comrunication to
DWC managenent and RAND staff and so is not reproduced here, though many
guestions in the second survey duplicate those of the first.



as well as setting up anonymous channel s of conmunication. Early on in
this work, we attenpted to contact organizations such as injured worker
advocacy and support groups, associations of applicants’ attorneys and
def ense attorneys, the State Bar section on workers’ conpensation, and
various workers’ conpensation reform organizations. Requests for public
i nput were placed in all district offices so that both current users of
WCAB services and DWC staff nenbers at every level would al so
contribute. W established an external website to provide an easily
accessi bl e method of |earning about the project’s features but also to
act as an avenue for anonynous comments that woul d suppl ement nore
traditional lines of communication. As a result, we regularly received
hel pful letters, phone calls, e-mail messages, and anonynous web-based
subm ssi ons throughout the life of the project. To the extent resources
permtted, we also attenpted to attend key neetings of stakehol der

organi zations to report on the progress of the research, to discuss

i ssues related to workers’ conpensation reformwi th the organi zati ons’

| eadershi p, and nost inmportantly to encourage the private subm ssions of
comments fromtheir rank and file menbers.

Anot her maj or source of input for us were the on-site talks we
conducted with a wi de variety of stakehol ders such as judges, attorneys,
DWC staff nenbers, and individual parties (applicants, lien holders, and
enpl oyers) whenever we visited a branch office for any reason. These
contacts ranged frombrief chats in the hallways or waiting roonms to
i ntensive di scussions that took place over many hours. While nuch of
that effort was involved in collecting data about court operations,
procedural issues, and the |like, many contacts evolved into free-ranging
di scussi ons about whatever workers’ conpensation-related topics were of
greatest concern to these people.

Contributions have all been held in the strictest confidence. 1In
order to encourage frank and honest discussions, we took great steps to
ensure that the identity of the contributor would not be revealed to
anyone, including the DAC, the WCAB, or even our sponsors, the
Conmi ssion on Health and Safety and Workers’ Conpensation, unless
required by law. A summary of typical submi ssions provided to the

research team through mail and e-mail correspondence can be found in the



Techni cal Appendices. Detailed interview notes are not repeated here

because of the high potential for identification of the interviewee.

Candi dat e Recommendati ons and Public Roundtabl es

By the end of August of 2001, we had conpl eted nost of our data
collection and analysis and were at a point where we had identified a
nunber of areas that were excellent candidates for recomendati on. The
public input we had obtained up to that point had generally been
characterized by the identification of problenms with the adjudication
process but did not always discuss the pros and cons of various
potential solutions. W felt that by communicating our prelimnary
findings to the workers' conpensation conmunity at that tine, we would
be able to learn fromtheir focused criticismand suggestions and we
could in turn focus our final analysis on the areas of greatest interest
and of naximum potential benefit.

We widely distributed copies of a docunent outlining our “candi date
recomendati ons” (I nproving “The People’'s Court”: Candidate
Recomendati ons for the Adjudication of Clains Before the California
Wor kers’ Conpensati on Appeal s Board, The RAND Cor poration, DRU 2645-1CJ,
Sept enber, 2001) through the Comm ssion on Health and Safety and
Wor kers’ Conpensation, through renote downl oad via our project website,
and through direct mailing to key stakehol ders and organi zati ons. A
free hardcopy was al so provided to anyone who contacted RAND-I CJ project
staff with a mailed request. Followi ng the distribution of the
publication, we received a new round of contributions and direct
contacts that hel ped guide our final research

Though the Candi date Recommendations were in draft form and readers
was cautioned that the conclusions and suggesti ons nmade within that
docunent m ght undergo significant nodification, they served as a
starting point for discussions within the DAC and the WCAB ai ned at
refornm ng | egal procedures and internal operations. A “RAND Study
Conmittee” was jointly fornmed by each entity and was made up of judges,
branch office staff nenbers, and upper-Ilevel nenbers of the WCAB and
DWC. The Committee proposed a nunber of new or revised regul ations,

changes in policies and procedures, and organi zational nodifications



usi ng the Candi date Reconmendations as a guide. A public forumwas al so
establ i shed on the DWC website in order to obtain input fromthe
wor kers’ conpensation conmunity on various topical areas such as
pl eadi ngs, rules of practice and procedure, transcripts, hearings and
conferences, docunent filing, liens, evidence, service, Declarations of
Readi ness and (bjections thereto, settlenents, arbitration, review of
adm ni strative orders, document reproduction, the Subsequent Injuries
Fund, the use of different judges for the Mandatory Settl enment
Conference and trials, judicial reassignnent, dismssals, case file
destruction, and “wal k-t hrough” orders. Many, though not all, of the
proposal s generated by the conmttee are a direct outgrowth of the
Candi dat e Recommendations draft as well as initial drafts of the fina
RAND r eport.

In order to capture the wi dest possible array of input fromthe
wor kers’ conpensation conmunity during the final stages of the research
we held two public roundtables (one in San Francisco and one in Van
Nuys) in early Novenber 2001. These sessions were primarily intended as
an opportunity for individuals to openly discuss and debate the
Candi dat e Recommendations with project staff menbers but were also for
t he purpose of getting a better understanding of the issues that were of

greatest concern to injured workers.
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-- PART TWO: PAST HISTORY & CURRENT STATUS OF
WORKERS’ COMPENSATION DISPUTE RESOLUTION --



CHAPTER 3. OVERVI EW CF THE CALI FORNI A WORKERS' COMPENSATI ON
ADJUDI CATI ON PROCESS AND ADM NI STRATI ON

| NTRODUCTI ON

This chapter is intended to introduce and explain some of the basic
features of how di sputes over workers’ conpensation clains are resol ved
with the assistance of the WCAB and how t hese procedures have devel oped
over tine. It is not intended to be an exhaustive review of workers’
conpensation | aw and practice and generally only focuses on the system
in place for injuries occurring on or after January 1, 1994. Many
i mportant exceptions to the procedures di scussed below are onitted for
the sake of brevity. Those readers who are famliar with how the
California workers’ conpensation system operates may wish to skip to
CHAPTER 4: EVOLUTI ON CF THE WORKERS COVPENSATI ON JUDI Cl AL PROCESS.

SYSTEM ADM NI STRATI ON

According to its website' s mission statenment, the Departnent of
Industrial Relations (DIR) is a state agency “established to inprove
wor ki ng conditions for wage earners, and to advance opportunities for
profitable enployrment in California.” D R has a nunmber of divisions
covering particular areas of responsibility including occupationa
heal th and safety (CAL/ OSHA), |abor standards, collective bargaining
nmedi ati on, |abor statistics and research, apprenticeship standards,
wor kers’ conpensation, and the Iike. 39

Wthin DIR, there are two divisions of interest in the workers’
conpensation process. The Division of Wrkers’ Conpensation (DWC) is
the group primarily charged with adm nistering the provisions of the
Workers’ Conpensation Act. It is headed by an Administrative Director
(AD) (a gubernatorial appointee) with the support of a Chief Deputy
Admi nistrative Director (CDAD). At the present tine, the duties of the

39 The State Conpensation Insurance Fund (SCIF), a nonprofit,
public enterprise fund set up to provide workers' conpensation coverage
and act as an assigned risk pool, is also associated with the Depart nment
of Industrial Relations.



CDAD are being handl ed part-tine by the Presiding Judge of the WAl nut
Creek office with support fromthe Presiding Judge of the San Francisco
office. The Division is broken up into various sections such as

Di sability Evaluation, Information and Assistance, Rehabilitation, Audit
and Enforcenment, Uninsured Enployers’ Fund d ains, Managed Care, and
Claims Adjudication. The latter unit, essentially the “workers’
conpensation courts” of this state, is headed by an Assistant Chief for
Adj udi cation of dains (ACAC).

The other Division under DIR that is directly related to workers’
conpensation is the Self Insurance Plans’ Wrkers Conpensation. It is
responsi ble for regulating the plans of those conpanies that are |arge
enough to dispense with the need to buy workers’ conpensation insurance
policies. Additionally, the state Departnent of Insurance (DQ)
regul ates sonme aspects of traditional workers' conpensation insurers.

Besi des CHSWC and t he Appeal s Board, another independent comn ssion
| oosely associated with DIRis a part of the overall workers’
conpensation system The 16-nmenber |ndustrial Medical Council (IMJ) is
responsi bl e for administering the health care, rehabilitation, and
nmedi co-| egal conponents of the Wbrkers’ Conpensation Act.

The 25 District Ofices of the dains Adjudication Unit of the DWC
are essentially the workers’ conpensation courts for this state. About
180 trial judges are authorized to work at these |ocations and dependi ng
on whi ch versions of the relevant statutes or regulations are currently
in vogue, the line judges are known as Wirkers’ Conpensation Judges
(WCJs), Workers’ Conpensation Referees (WCRs), or Wrkers’ Conpensation
Admi ni strative Law Judges (WCALJS).

At nost offices, the WoJs are supervised by a fellow judge known
either as a Presiding Judge (PJ), Presiding Wrkers’ Conpensation Judge
(PWZJ), or a Presiding Wrkers’ Conpensation Adninistrative Law Judge
(PWCALJ). The PJs are nanagenent-|evel enployees who have a reduced
casel oad in exchange for extra administrative duties. They act both as
the “Chi ef Judge” of each branch office and as “Clerk of Court” in all
but narme.

The of fices across the state are divided into three regions

(Northern, Central, and Southern), each with its own Regi onal Manager



all of whomare forner WoJs. A typical office mght have a single PJ,
mul tiple WCJs, assigned secretaries for each judge at the Senior Lega
Typi st (SLT) classification, a single supervisor (typically the PJ's
secretary) for the secretarial staff at the Legal Support Supervisor —
Level | classification (LSS-1), a nunber (slightly larger than the
nunmber of judges) of clerical staff nenbers at the Ofice Assistant (OA)
classification, a single supervisor for the clerical section at the

O fice Services Supervisor — Level | (0SS-1) classification, and about
six certified stenographers at the Hearing Reporter (HR) classification
for every ten judges. The PJ is the inmedi ate supervisor of all of
these C ai nms Adjudication staff nenbers.

Not all offices have all of these authorized positions or in the
rati os suggested above. At the very smallest |ocations, there is no
official PJ, though one of the WaJs will typically serve as an Acting
Presi di ng Judge without any fornmal change in classification. Snal
of fices may also not be eligible for an LSS-1 or an OSS-1 to supervise
secretaries and clerks, though again, one person in each section wll
usual ly performthat role by default.

In addition, some offices (depending on size, staffing resources,
and | ocation) may have one or nore nenbers of so-called “ancillary
services units” of the DWC that deal with “rating” the extent of the
injuries (the Disability Evaluation Unit or DEU) determne the services
needed to return injured enpl oyees to the workforce and if necessary,
resol ve rehabilitation-related disputes (the Rehabilitation Unit or RU)
or act as a resource for nenbers of the community to | earn nore about
the workers’ conpensation process (the Information and Assistance Unit
or 1&). The professionals that nake up the three units, generally
known respectively as Raters, Rehab Consultants, and |I&A Oficers, are
provi ded clerical support fromsonme of the QA-level staff at the
district office. Raters and |&A O ficers are at the Wrkers’
Conpensation Consultant (WCC) classification while the Rehab Consultants
are at the Wrkers’ Conpensation Rehabilitati on Consultant (WCRC)
classification. Wile the WCCs and WCRCs | ook to regional or divisiona

managers for professional training and gui dance, the PJ, even though he



or she is technically in another DAC unit, is their imedi ate supervisor

as wel | .

APPLI CABLE RULES AND REGULATI ONS?#0

Besi des the state Constitution, the primary authority for workers’
conpensation is found in the Labor Code (LC). Sections related to
general provisions (881 to 29.5), the Departnment of Industrial Relations
(8850 to 175), and specific aspects of workers’ conpensation (883200 to
6208) are nost relevant to this discussion

The rul es of practice and procedure devel oped by the Appeal s Board
are known as Board Rules (BR) and are found in Chapter 4.5 (“Division of
Wor kers’ Conpensation”), Subchapter 2 of Title 8 of the California Code
of Regul ations (CCR), 8810300 to 10999. The rules of practice and
procedure devel oped by the Adm nistrative Director of the DW are known
as Adm nistrative Director Rules (ADR) and are found in Subchapter 1 of
Chapter 4.5 in CCRTitle 8 889720.1 to 10021. Oher sections found in
Chapter 4.5 and Chapter 8 of CCR Title 8 also relate to workers’
conpensation adm ni stration

Directives to DAC district offices regarding internal operations
are contained in the Policy & Procedural Manual (P&). The P&P Manua
collects bulletins and policy orders issued by upper-Ievel
adm ni strators going back three decades or nore. Those sections that
af fect the adjudication of clains have typically been approved by both
the Adm nistrative Director and the Chairperson of the Appeals Board,
t hough not always. Matters found in the P& Manual include cal endar-
setting policies, lien procedures, continuance criteria, settlenent
approval guidelines, as well as nore mundane informati on such as the

addresses of workers’ conpensation agencies in other states. Unlike the

40 Anot her extrenely inportant source of authority not included
here is the considerable body of case |law that has devel oped out of the
deci sions of the Commi ssioners of the Appeals Board and the California
appel | ate courts. Because such decisions either are derived fromthe
statutes and regul ati ons we al ready suggest need a reexani nation or
i nvol ve due process, Constitutional, and other issues beyond the
i medi ate control of adm nistrators and | awmrakers, they are not a
subj ect of our discussion.



Title 8 CCR regul ati ons, P&P Manual bulletins have not been subject to a
formal rul emaki ng process.

Oficial forns used for pleadings and orders or other workers’
conpensation purposes related to adjudication do not have any single
source. Sone can be found in the P& Manual while others appear to be
created to address individual needs or statutory requirements by the

Admi ni strative Director, by the Appeals Board, or jointly.
CALI FORNI A WORKERS' COVPENSATI ON SUMMARY

The Benefit Delivery System

I ntroduction

Workers’ conpensation in California is not adninistered by a
government agency but instead is provided primarily by private entities
such as insurance conpani es and self-insured enployers. Once the
enpl oyer is aware of an on-the-job injury, it is expected to self-start
the process of providing the injured worker with all entitled benefits.
In sinplistic ternms, the state’'s role in this systemis to regulate the
process of benefit delivery, provide information and assistance to
menbers of the workers’ conpensation conmunity, and to resol ve di sputes
that arise during the clainms process.

The vast ngjority of workers' conpensation clainms are adninistered
wi t hout dispute or litigation. For many snaller clainms, typically those
in which only nmedical care is provided and the worker is away fromthe
job only a few days, the WCAB is never aware that they exist.4l The
same would be true for larger or sonewhat nore serious clains if the
wor ker accepted all benefit payments at the level offered and over the
period required by law. It is only when there is an actual or

anticipated dispute over the benefits or if there is a desire to

41 The DWC, on the other hand, does get notice of the injury
t hrough a hardcopy “First Report of Injury” formfromthe enpl oyer.
Because the DWC has traditionally lacked the ability to performdata
entry of all fornms received, there would not be any way to “know’
whet her an injury occurred. These reports are now in the process of
being delivered to the DAC el ectronically and so eventually there wll
be practical notice of each injury.



“settle” the claimand self-define the relative rights of the parties
that the WCAB wi Il becomne invol ved.

Defining an “lIndustrial Injury”

As long as the injury (or disease or death) occurred as a result of
work-related activities or environnent (“arising out of enploynment” or
“ACE"), as long as it happened while the worker was performng
activities required by the job (“in the course of enploynent” or “COE"),
and as long as sone other criteria are net, a worker should be able to
get workers’ conpensation benefits w thout having to file suit to prove
negl i gence.

In theory, this approach should reduce the issue of what sorts of
benefits a worker is entitled to down to a question of how extensive are
the injuries and what will be their long-terminpact on enployability.
In practice, AOE/ CCE issues can be conplex as can the task of assigning
responsibility to the correct enployer (especially if the injury is
all eged to have devel oped over time as the result of cunulative trauma
or “Cr"). It also can be very difficult to deal with psychiatric
injuries that are due to stress or arise as a consequence of sone sort
of physical injury. Mst vexing of all is trying to translate
subj ective and objective physical conplaints into something that can be
used to precisely determ ne the extent of permanent disability. The end
result is that WCAB judges are often asked to decide matters as conpl ex

as any found in traditional civil trial courts.



Sources and Types of Benefits42

Besi des private insurers (including the state-operated State
Conpensation | nsurance Fund or “SCIF") and self-insured enployers (often
managi ng clains through the use of a Third Party Adm nistrator or
“TPA"), benefits can cone fromtwo special state-nmanaged funds. The
Subsequent Injuries Fund (SIF) covers injuries occurring as a result of
enpl oyment with different enployers when the conbi ned percentage of
permanent disability is at least 70% The Uni nsured Enpl oyers Fund
(UEF) is tapped when the enployer is unlawfully uninsured and fails to
provide a bond to cover the costs of any workers' conpensation clains.
Matters involving the UEF are extrenely conpl ex as many procedural
aspects begin to parallel those of traditional tort |aw

No matter what the source, injured workers are entitled to nedica
care, tenporary disability benefits, permanent disability, vocationa

rehabilitation services, and death benefits.

Medi cal Care Benefits
Wrkers are to receive at no cost all reasonably necessary nedica

care required to cure or relieve the effects of the injury. Unless the

42 Wrkers’ compensation is not the only way an enpl oyee can
recover for work injuries or obtain replacenment incone or nedica
services. |If the condition was caused by others outside the enpl oyee-
enpl oyer relationship (which includes fell ow enpl oyees) such as from an
aut onobile collision or a defective manufacturing tool, renedies are
al so available fromtraditional tort litigation. [In such instances,
enpl oyers may be entitled to a credit equal to the workers' net recovery
froma third party, unless there are issues of enployer negligence.
Intentional harms caused by the enpl oyer or by fell ow enpl oyees can al so
be addressed with a civil damage suit. Recovery of penalties for
vi ol ations of the Fair Enploynent and Housing Act (FEHA) arising from
di scrimnation based upon a work-related disability is possible as well.

O her sources of incone for a person injured on the job m ght
i ncl ude unenpl oynent insurance benefits fromthe Enpl oynent Devel opnent
Departnment (EDD), California State Disability Insurance (SDI, also
adm ni stered by EDD), federal Title Il Social Security Disability (SSD)
and federal Title XVI Supplenental Security Incone (SSI). Sone workers
m ght al so receive paynments for work injuries if they have suppl enental
disability insurance policies either self-purchased or nade avail abl e
t hrough their enployer. Additionally, sone enployers have relatively
liberal sick |eave or disability compensation policies that may offset
the financial inpact caused by capped workers’ conpensation paynents.



enpl oyer has been notified prior to the injury that the worker has a

"personal physician,” the enployer generally controls the nedica
treatnent for at least the first 30 days after the injury is reported.
After those first 30 days, the worker is free to seek treatnment

el sewher e.

Tenporary Disability Benefits

Enpl oyees unable to return to work within three days are entitled
to tenmporary disability (TD) benefits to partially replace |Iost wages.
TD is paid at two-thirds of the original salary, up to a maxi mum of $490
per week. TD is supposed to begin automatically within 14 days of the
insurer learning that the treating doctor has deternined the worker is
tenmporarily disabled unless it issues a delay letter, which provides
additional tinme to evaluate the claim TD continues until the enployee
is able to fully return to work43 or until the enployee’s condition has
been judged pernmanent and stationary (P&S) as docunented in a
physician’s report. The P&S Report discusses the nature and extent of
any pernmanent disability sustained, the need for future nedica
treatnent, and whet her and how the worker qualifies for vocationa

rehabilitation benefits.

Permanent Disability Benefits

General ly

I njured workers who are di sabl ed beyond the date of the P&S report
recei ve nonetary permanent disability (PD) benefits that can continue
even if the worker returns to full enploynent. The |ength and anount of
such benefits depend on whet her the permanent disability is determ ned
to be total or partial. The disability is evaluated (or rated) in terns
of a percentage, with 0% bei ng not pernanently disabled at all and 100%
equaling total disability. LC 84660(a) describes the core criteria for

this assessnent:

43 Enpl oyees returning to work in a limted capacity affecting
their ability to earn income are entitled to tenporary parti al
disability (TPD) indemity paynents that are two-thirds of any resulting
reduction in weekly wages.



In determ ning the percentages of pernanent disability,

account shall be taken of the nature of the physical injury or
di sfigurenent, the occupation of the injured enployee, and his
age at the time of such injury, consideration being given to
the dimnished ability of such injured enployee to conpete in
an open | abor nmarket.

Wiile the disability percentage can be cal cul ated by privately
retai ned professional raters or by the raters enployed in the DAC s
Disability Evaluation Unit (DEU), ultimately it is a decision of a
wor ker’ conpensation judge or an agreenment reached anong all the parties
that result in an anointed rating of the injury. The Pernanent
Disability Rating Schedule (PDRS) is used to translate a physician's
assessment of inpairnents and limtations into a particul ar percentage
figure. The PDRS process starts with standard ratings for specific
conditions and then adjusts depending on the worker’'s age and
occupation. The specific rating for a worker’s condition nmust sonetines
be determ ned by anal ogies to simlar scheduled disabilities even if not
exact matches. According to many people we spoke to, rating is nore of
an art than a science despite a very detailed PDRS that is filled with
preci se definitions and standards.

Despite the roomfor interpretation, much of what goes into the
rating is a direct reflection of the physician’s assessnment (the P&S
report) and so it is in the interests of workers and enpl oyers/insurers
to obtain the nost favorable report possible in | anguage that will best
translate into the desired rating. This assessment can be nmade by
either the treating physician (who, depending on the circunstances
descri bed above, may be the choice of the enployee or the enployer), a
Qualified Medi cal Evaluator (QVE), or an Agreed Medi cal Eval uator (AME)
QVEs are appointed and regul ated by the Industrial Medical Council (IM)
and can forma three-nmenber panel from which unrepresented workers can
choose one for a reevaluation. |In other instances, a represented worker
and the enployer/insurer will jointly choose an AVE to performthe
evaluation and if they are unable to agree, can obtain individua

eval uations froma QVE of their choice.



Per manent and Total Disability

A worker who is awarded permanent total disability (PTD) status
(with a 100%disability rating) receives the nmaxi num al | owabl e tenporary
disability benefit (i.e., two-thirds of average weekly wages up to $490

per week) for life.

Per manent and Partial Disability

A worker who is awarded permanent partial disability (PPD) status
recei ves weekly benefits on a sliding scale of both anmobunt and duration
An enpl oyee with a 1% permanent disability will receive paynents for
only four weeks while a 99.75% di sabl ed worker receives benefits for up
to 694.25 weeks (a little over 13 years). Like TD, permanent and
partial benefits are al so payable at two-thirds average weekly wages,
but the maxi mum depends on the disability percentage. Disabilities |Iess
than 14. 75% are capped at $140 per week, $160 is the maxi mum for
disabilities rated at 15%to 24.75% $170 is the maxi mum for
disabilities rated at 25%to 69% and $230 per week is the cap for
disabilities rated at 70%to 99.75% Those with a pernmanent partial
disability of 70% or nore al so receive a pension at a nmaxi mumrate of
$153. 65 per week follow ng the final paynment of permanent parti al
disability benefits. This nakes 70% the “magi ¢ nunber” threshold
because any rating above that figure is associated with a much hi gher

total of benefit payments over the expected lifetime of the worker.

Advanci ng Pernmanent Disability

The process of determning an injured workers’ permanent disability
rating is not instantaneous and so the cessation of TD paynents
followi ng the issuance of a P&S report could result in hardships for
soneone who has not yet returned to work. Under LC 84650(b), insurers
nust begin weekly PD paynments (cal culated by a good faith estimation of
the nost likely PDrating) within 14 days of the last TD paynment and
continue until the enployer’s “reasonable estinate” of the total future
PD has been paid. The total amount of such “advances” is deducted from
the final settlenent or award. Under certain circunstances, a |lunp sum
portion of these anticipated future pernanent disability paynents can be

advanced as well at the discretion of the insurers.



Vocational Rehabilitation Services

Injured workers who are unable to return to their former type of
work are entitled to vocational rehabilitation benefits that may include
t he devel opnent of a suitable plan, the cost of any training, and a
Vocati onal Rehabilitation Maintenance Al owance (VRVA) whil e undergoing
rehabilitation. |In theory, the enployer and worker will develop a
suitable rehabilitation plan, but any disputes that arise between them
on such issues are resolved by the Rehab Consultants of the DWC s
Rehabilitation Unit (the Consultants’ decisions are in turn appeal abl e
to Wirkers' Conpensation Judges). VRVA paid to an injured worker while
in rehabilitation is simlar to TDin that it is set at two-thirds of
aver age weekly earnings, but the maxi num weekly anount is |ower ($246
per week). A typical method of obtaining adequate i ncome during the
rehabilitation process is to supplement VRVA with advances of pernanent
disability benefits to achieve a total benefit |level equal to that of
potential TD paynents. Total costs for rehabilitation including VRVA
are limted to $16, 000.

Death Benefits

Fatal injuries are eligible for up to $5,000 in reasonable burial
expenses and if the decedent was entitled to unpaid TD and PD
retroactive paynents to the estate. |If the worker left at |east one
total dependent, a fixed sumdeath benefit is shared anong all total and
parti al dependents and ranges from $125, 000 (one surviving dependent) to
$160, 000 (three or nore total dependents). |If there are only partia
dependents, they take a proportional share of either four tinmes the
total anmpount of the conbined annual support provided by the decedent or
$125, 000, whichever is |ess.

Penalty Assessnents and Suppl emental Benefits
Separate fromthe amount of regular benefits but extrenely
i nportant to how disputes are resolved are issues related to determ ning
whet her the worker is eligible for additional benefits or penalty

assessnments arising out of the wongful acts of the enployer or insurer



Labor Code 8§132a Discrimnation Benefits

A separate claim (i.e., one that does not depend on whether a
conpensabl e injury actually occurred) can be made if the enpl oyer
di scrim nated against the worker for using or attenpting to use any
aspect of the workers’ conpensation process. Typical exanples m ght
i ncl ude an unreasonabl e and unjustified refusal to allow a worker to
return to the job despite a favorable doctor’s report or threats of
termnation if the worker seeks nedical care for an injury. Under LC
8§132a, penalties of up to $10,000 can be awarded al ong with any back pay

and an order for reinstatenent.

Enpl oyer’s Serious and WIIful M sconduct Under LC 84553
If the enployer’s seriously inproper actions or inactions to renedy
an obvious safety violation caused the injury, avail able workers’
conpensation benefits can be increased by half. Such Serious and
WIlIlful (S&W allegations require nore than sinple negligence or even

gross negligence to sustain.

Automatic Penalties for Delay Under LC 84650
An insurer who is late with a paynent for any reason whatsoever is
required to self-assess an additional 10%for that paynent when it is

eventual |y made

Penal ti es Awarded for Delay Under LC 85814

Anot her penalty is also set at a 10% | evel, but the total inpact on
the claimcan be nmuch greater. |If an insurer is found to have
unr easonably del ayed or refused to pay a particular benefit (as opposed
to inadvertent errors caused by a “business necessity”), the insurer nay
be assessed an additional 10%for all benefits of that class whether
paid on tine or not. LC 5814 penalties can therefore be relatively
| arge because a single wongfully delayed or denied TD paynent, for
exanple, will require an additional 10%for all past and future TD
paynments as well. The only valid reason for the delay or denial would

be a genuine nedical or |legal doubt as to liability.



The Process of O aining Benefits

Initial Considerations

Wthin 24 hours of |earning about the injury, the enployer is
required to provide the worker with a Wrker’s Conpensation C aimForm
The CaimFormmust be filed within one year of the date of the injury
or death or five years if the insurer provided benefits. In CT cases,
the “date of injury” is when the enpl oyee knew or shoul d have known t hat
the disability was work-related. For nobst current cases before the
WCAB, the CaimFormsinply preserves the right to request adjudication
(though it does not reserve the court’s jurisdiction) and tolls any
applicable statute of limtations until the point at which the enpl oyer
denies the claimor the injury becones presumably conpensabl e.

Once the daimFormis filed, the enployer has 14 days to accept or
deny the claimby serving proper notice; by putting the claimon del ay
status, the insurer can have up to a total of 90 days to nmake the
decision. If the insurer fails to reject liability within this period,
the injury is presunmed to be conmpensable. The presunption is rebuttable
only by evidence subsequently discovered that could not have been
obtained during the initial 90-day period in the exercise of reasonable
diligence. In sone instances, an enployee will not see a check for TD
at all during the first 90 days following the injury, thus requiring him
or her to seek alternative benefits fromother sources. Steering a
new y di sabl ed worker toward one of these alternative sources (such as
t he Enpl oynent Devel opnent Departnment or as a |l ast resort, the Soci al
Security Administration) is an inmportant function of the staff of the
| &A Unit.

Even in cases where the matter ultimately proceeds to serious
[itigation, the worker typically gets sone |evel of nedical care and
tenmporary disability benefits fromthe enployer or the carrier without
needing to turn to the WCAB for help. Enployers have great incentives
to accept responsibility—at |east on a tenporary basi s—because if they
refuse to authorize nedical treatnment, they give up the right to control
the treatnent fromthe first 30 to 365 days fromthe injury and the
enpl oyee can go to any doctor he or she chooses. Also, a denial of

initial nedical benefits by the insurer neans that unrepresented



enpl oyees will have greater freedomin choosing a Qualified Medica
Examiner at a later point in tine. Medical care provided by the
enployer is tightly regulated as to cost; except in extraordinary
ci rcumst ances, charges cannot exceed the nmaximuns listed in the

I ndustrial Medical Council’s Oficial Medical Fee Schedul e (OWS)

As indicated earlier, workers have a right to go to any doctor they
choose after the first 30 days of the injury, but many stick with the
conpany’s doctors. In sone instances where the enpl oyee has chosen his
or her own nedi cal care provider, the enployer may cover that cost as
wel |l (subject to a later audit of any bills subnmtted to determ ne
whet her they are appropriate). But when there are disputes over the
cause of the injury or the extent to which the conplaints are related to
somet hi ng that happened at the workplace, insurers mght refuse to pay
at all. |In that situation, the worker will have to pay the costs of
treatnment on his or her own unless a doctor is willing to work on a lien
basi s and defer paynment until the claimis resolved and the treatnent is
eventual |y approved through settlement or award. |n order to protect
their interests, these doctors and other lien claimants will file an
initial “Green Lien” (so called because the formis green) with the
WCAB. Filing such a lien is not a guarantee of paynment because
ultimately the injury nust still be determned to be covered by workers’
conpensation rules, the medical care provided nust be reasonable, and
t he charges cannot exceed the provider’s usual and custonary fees.
Subsequent increases to the original anount clained by lien are not
filed with the WCAB but instead are served on the parties directly.44
Liens can also be filed by other types of health care providers,

rehabilitation specialists, former attorneys for the worker, child

44 BR 8§10770(e) indicates that the WCAB will not accept lien
anmendnments for filing unless in conjunction with a hearing or a proposed
settlenent or when they are intended to notify the office of a new
address. Copies of all anendnents are neverthel ess required to be
served on the parties. The rule is designed to save the DW the | abor
costs of endlessly filing away notices of every new treatnent when only

two docunents covering the initial lien and the final anount are
actually needed. In practice, we observed clerks spending a

consi derabl e anobunt of tine opening mail, finding an unnecessary lien
anendnent that concerns only a change in the total bill, and throwing it

awnay.



support enforcenment agencies, the Enpl oynent Devel opment Depart nent
(EDD), and the like.

Ongoi ng Medi cal Treatnent and Qther Benefits

Wthin five days of any initial exami nation, the treating physician
prepares a standard report describing the injury and sends it to the
insurer. Included in this report is either an “off-work” order, a
“limted or light” duties order or sone other order with restrictions
(e.g., “no lifting over X pounds,” “no repeated notions,” etc.), or a
“return to work without restrictions” order. Additional reports nust be
filed at | east once every 45 days (sooner if the enployee' s condition or
wor k status has changed).

After getting the initial doctor’s report, the workers’
conpensation insurer can either provide TD and nedical treatnment or
notify the enployee in witing that a dispute exists. In the latter
situation, an insurer night ground its denial of benefits on the
assertion that the enployee did not sustain an injury covered by the
wor kers’ conpensation system that the worker is not tenporarily
di sabl ed, that there is no need for nmedical treatnment, or that the
paynent of benefits is sonmeone else’'s responsibility.

Absent such a denial, the worker gets a Benefit Notice setting
forth the dates and rates of TD paynents, VRMA, and PD advance paynents

each tine benefits are started or stopped.

The Next Steps

Fol |l owi ng the P&S report, the injury needs to be rated. |If the
wor ker is unrepresented, the extent of the permanent disability can be
assessed by a DEU rater. The DEU rater |ooks at the conprehensive
nedi cal eval uation performed by the QVE or the report of the primary
treating physician and is supposed to issue a rating within 20 days of
the report. The rating is not binding or admissible at trial but
usual ly goes a long way in any settlenment negotiations and in the way a
judge will review a proposed settlement agreenment. A party can request
that the DEU “re-rate” the reports if they nmake such a request within 30
days of receipt of the sunmary rating and provi de adequate

justification.



If the worker is represented, either the DEU or a hired rating
service (or both) will do the rating, now called a consultative or
advisory rating. The DEU can also be used if the insurer and the
worker’'s attorney agree to subnit the case file to themfor a rating (a
conmon practice during settlenment negotiations) or if the judge or an
Informati on and Assistance Oficer requests one. There is nothing to
stop the insurers or applicants fromusing their own hired raters (often
ex-DEU staffers who have gone into private practice).

In reality, none of these ratings (sunmary or consultative)
constitute the final determ nation of the worker’'s rating. That is a
matter to ultimately be decided by a WCJ either by approval of a
proposed settlenent between the worker and the insurer or by a decision

rendered followi ng a hearing.

When Litigation Begins

General |y

An injured worker’s rating basically drives the anmobunt of noney he
or she will receive through the workers’ conpensation systemand this
appears to be the core reason for nost clainmants to request forma
adj udi cation. Another source of judicial intervention revolves around
settlenents, even if everyone agrees on the rating and what is owed to
the worker. \While the total anount of PD paynents for which a worker
woul d be eligible is a known quantity (given a particular PD percentage
and preinjury salary), there are no linmts to the anount of mnedical care
the insurer mght be liable for. As such, insurers will often propose
to the worker an agreenent to advance all future paynments for PD and
provide an additional anpunt to cover any costs needed for nedical care
if the worker woul d agree to release the insurer fromall future
liability. While the worker may be agreeable to such a settlenent, a
WCJ nust al ways review the docunments to ensure the provisions are
adequate. As such, nmany injuries cone into the court system even
wi t hout an actual dispute.

Note that there can be a significant anmount of activity in the
DWC s Rehabilitation Unit regarding the workers’' vocationa

rehabilitation plans that are separate from nedical and disability



benefits. It is beyond the scope of

shoul d be kept in mind that
vocat i onal
tradi tional workers
vocat i onal

i nvol ve WCJs when appeal ed.

conpensati on world

this note to describe them but it

many wor kers can have serious disputes over

rehabilitation even if there is nothing going on in the nore

I ndeed, issues regarding

rehabilitation are handl ed separately within the RU and only

I nvoki ng the Jurisdiction of the WCAB

An injured worker

nmedi cal treatnent has been provided,

| ast paynment, treatnent, or other

Adj udi cation of Caim For pre-1990

has a year fromthe injury (if conpensation or

then one year fromthe date of the

benefit) to file an Application for

and post-1993 injuries, the

Application is the docunment that vests jurisdiction over the dispute

with the WCAB (for
ClaimForm which also satisfies the

The Application is filed at the
where the injury occurred, where the
attorneys have their principal place
the state have just one WCAB office,
remai nder
the filing of the Application

no judge is assigned at the tine.

for pre-1990 and post-1993 injuries does not
judicial action.
The worker is now an Applicant.

the WCAB office will serve a copy of

a lawer is involved,

Application to the awer who in turn serves it on the insurer.

insurer then has to file an Answer
Application was in person,

list inaccuracies in the Application

1990- 1993 injuries,

have none but are served by a (hopefully) nearby office.

a file nunber

15 if by mail).

jurisdiction is vested by the
statute of limtations).

WCAB office in the county either

or where the worker’s

wor ker |ives,

of business. Eighteen counties in
two have nore than one, while the
Wth
is given to the case, bhut

Thi s makes sense as the Application

request any imredi ate

If the worker is unrepresented,

the Application on the insurer. |If

the office sends a copy of the date-stanped

The

(within ten days if service of the

does not appear to be a routine filing.

Not al

cases “begin” with the filing of an Application

The Answer is supposed to
and set forth defenses, though it
The

alternative way to invoke the jurisdiction of the WCAB is to file a

proposed settlenent agreerment for judicial

Wrd About Settlenents, bel ow).

I n nost

revi ew and approval (see A

i nstances, a case openi ng by



settlenent results in a fairly quick end to the nmatter that is little
different fromthat experienced if the settlement is subnmtted at a

poi nt subsequent to the filing of an Application. As such, settlenent
reviewis discussed in relation to the nore typical litigation process

initiated by Applications.

At t or neys

In theory, a worker need not get an attorney to represent him or
herself when a claimis denied. Sone workers will file an Application
as a precautionary nove without hiring an attorney until things get nore
conplicated. Some never do.

Workers desiring |legal representation can hire an attorney who will
work on a contingency fee. The fee percent is determ ned by a judge and
typically ranges anywhere from about 10%to 15% and is usually assessed
agai nst total estimated permanent disability or death benefits since
tenmporary disability and nedical treatnent are (in nbst instances)
provi ded voluntarily. The WCAB nust approve any fees, though the range
of average fee percentages being requested seens to vary fromoffice to
office. Under certain circunstances, the applicant’s attorney fees
woul d be paid for by the enployer or insurance carrier rather than be
deducted fromany benefits awarded or settled. Oher costs of
litigation (nmedical-legal evaluations, depositions, interpreter fees,
subpoena fees, witness fees, etc.) are the ultimate responsibility of
the defendant even if incurred by the applicant.

The costs of defense attorneys are not regulated. To mininze
their legal expenditures, sonme insurers will have cases handl ed al nost
exclusively by clains adm nistrators who do all the negotiations and
other file nanagenent right up until the first time a court appearance
is required.

A party can al so be represented by soneone who is not a nenber of
the California Bar. These “hearing representatives” are extensively
used by sone carriers, third party adm nistrators, applicants’ attorney

firms, and lien holders as another way of controlling litigation costs.



“I ndependent” hearing representatives are prohibited fromreceiving any

applicants’ attorney’ s fees.4°

Requesting Judicial Intervention

After the Application is filed, parties can go about the business
of getting the reports of treating physicians, QVEs, AMES, etc., and
having themrated. Depositions and other discovery may take place as
wel |, though generally this is limted to gathering nmedical records and
obt ai ni ng nmedi cal eval uations. |Intensive discovery as might be seen in
civil courts of law is usually discouraged. When the defendant takes
the applicant’s deposition, it will be responsible for the deponent’s
expenses including attorney fees (the amount of the fees and expenses
awarded at the discretion of the W2J). Recovery of the applicant’s
attorney fees for deposition of lay w tnesses is not mandatory. 46
Little contact with the court takes place until one side fornmally
i ndicates that they are in need of a WCJ to step in and deci de an
i rresol vabl e issue.

Getting the attention of the WCAB for matters other than settl enent
review is acconplished by the filing of a Declaration of Readiness to
Proceed (DOR). The DOR is the first step in getting a case on the
track4’ for a regular hearing.4® It can be filed by any party, even a

lien claimant, who declares that all evidence has been nmarshal ed, that

45 There appears to be no restriction against awardi ng attorney’s
fees to a law firmthat has had one of its nonattorney enpl oyees appear
on behal f of an injured worker.

46 This fact |led one conmentator to suggest that in disputes over
serious and willful clains, penalties, and other nonmedi cal issues, the
trial itself has evolved into the primary “di scovery” mechanism Under
LC 84553, for exanple, recoverable costs and expenses for a serious and
wi Il ful msconduct award are limted to $250. Some attorneys may choose
to spend their tinme exam ning witnesses on the stand regarding this
i ssue rather than essentially shouldering the costs of discovery al one.

47 W use the term*“trial track” to enconpass the notion that until
a DORis filed, the natter cannot begin the process of nobving toward a
regul ar hearing. Therefore a case is “placed on the trial track”
following the filing of a DOR even though the next event is likely to be
a conference (in this case, a Mandatory Settl enent Conference).

48 |nreality, the current version of the DOR gives the filing
party the ability to request that the matter be set for a regul ar
hearing, a pretrial conference, or a rating conference. Nevertheless,
nost DORs are intended to get the case on track to a regul ar hearing.



di scovery is conplete, that the case is ready to proceed to trial on one
or nore issues, and that efforts have been nade to resol ve any disputed
areas. These issues can include the entire matter (i.e., the case-in-
chief) or sone internediate problem even a single question. The
decl arant states under penalty of perjury that he or she is ready to
proceed to hearing4® on the issues stated and al so sets forth the
efforts made to resolve the issues (or that the other side failed to
respond within 15 days to such an effort). Al relevant nedical reports
are usually filed with the DOR.  For pre-1990 and post-1993 injuries,
the DORis the primary way for parties to request intervention by the
WCAB and in some sense is the equivalent of the initial conplaint or
petition being filed in nore traditional trial courts.50

The opinion expressed in this unilateral declaration that the case
is ready for trial is not always shared by the other side. The
respondi ng side has six days (11 if the service was by nail) to file and
serve an Objection to the DOR that states (again under penalty of
perjury) the grounds why the case should not be set for hearing or why
t he requested proceeding is inappropriate. Such grounds m ght include
ongoi ng nedi cal treatnment, the assertion that the condition isn't
per manent and stationary, a previously schedul ed QVE eval uation that has
not yet taken place, ongoing vocational rehabilitation needs, or other

reasons. A special formfor such Objections is not required.

49 |n california workers’ conpensation practice, the term “hearing”
applies to a nunber of different appearances before a judicial officer
not just matters where evidence or argunents are presented and a fornal
deci sion rendered. Hearings can include Mandatory Settl enment
Conferences, pretrial conferences of any type, “lien conferences,”
settl enent “adequacy hearings,” discovery conferences, and “trials” in
the nore traditional sense. Trials can be for limted or prelimnary
pur poses (such as the appropriateness of outstanding |liens or the need
for i mediate nedical treatnent) or for resolving the core issues of
whet her the injury is a covered one and the extent of future disability
paynments (i.e., the “case-in-chief”). 1In other words, all trials are
hearings, but not all hearings are trials. To mnimze confusion, in
this docunent we generally reserve the termhearing for trials.

50 For 1990-1993 injuries, the Application used for these cases
essentially acts as the DOR to request a hearing or arbitration, as nuch
of the language in the version of the pleading used for such cases
mrrors that found in a post-‘93 case DOR



In theory, the court screens the DORto see if it adequately sets
forth the necessary facts that indicate the case is ready for trial
Additionally, the issues raised in the Cbjection are considered and
deci ded. Branch offices differ as to when and the degree to which the
screeni ng and Objection review is acconplished, if at all, prior to any
initial conference. |If the DOR is acceptable, the case is schedul ed or
cal endared (usually by a calendar clerk) for a Mandatory Settl erment
Conference (MsSC), though a limted nunmber of other conference types
could be scheduled as well. If it is not acceptable, then the DOR is
rejected and no conference is schedul ed (though parties are free to
refile at will).

Al ternatively, a party mght decide that an issue is too inportant
or too i mMmediate to be placed on the regular trial track. |If the matter
i nvol ves entitlenent to nedical treatnment, TD, or vocationa
rehabilitation (all of which are supposedly being provided prior to a
final determ nation of permanent disability) or if there is a dispute
between multiple enployers as to who is liable, a party may file a
Request for Expedited Hearing and Decision rather than a stand-al one
DOR.  The court screens the Request, but because of the requirenment to
both hold the hearing and issue a decision within 30 days of the
Request’s filing, there is no opportunity for submitting an Qbjection in
response (di sputes over whether the issues are properly the subject of
an Expedited Hearing are argued at the Hearing itself). These hearings
are typically very brief events (less than an hour), often are resol ved
by the parties prior to the date of the hearing, and ideally receive a
decision directly fromthe bench at the conclusion of testinony.
Fol l owi ng resol ution of these interim (though inportant) issues, a DOR
woul d still have to be filed in the nornmal manner to place the natter on
the regular trial track for handling the case-in-chief.

The npbst common alternative to the filing of a DOR subsequent to
the Application is the subm ssion of a proposed settlenment agreenent for
judicial review. Features of nost workers’ conpensation settlenents are

descri bed bel ow.



A Word About Settlenents

As suggested previously, many cases never get as far as the DOR A
substantial nunber of natters begin life as a proposed settlenent rather
than as an Application and even many of those cases that have had case
file creation triggered by an Application ultimately have a settl enent
filing as the next (and last) event in its life. Even in cases where a
DOR or Expedited Hearing Request is filed, the parties may choose to
settle the case-in-chief at or before the MSC or right up until the
start of a formal trial. Unlike nost civil court cases, a hallmrk of
the California workers’ conpensation systemfromits earliest days has
been the requirenent that judicial officers inquire into the adequacy of
any proposed settlenents and that no such agreenents are valid unless
approved.

Settl enment agreements are on standard fornms and generally contain
i nformati on about an agreed-to rating, the total amount of noney to be
paid to the applicant, the anbunt of the gross award to be deducted for
attorney’'s fees, how outstanding liens are to be handl ed, any
retroactive TD paynents, the defendant’s responsibility for future
nedi cal care, penalties determ nations, the status of vocationa
rehabilitation, and other key issues.

There are two types of settlenents. A Conpronise and Rel ease (C&R)
is the rough equivalent of a civil court settlement with wide |atitude
given to the parties to deci de nost issues anong thensel ves, while a
Stipulation with Request for Award (Stips) is really a listing of agreed
facts (as if they were decided at trial) with the actual award granted
at the discretion of the judge (in reality, the Award usually reflects
the parties’ intentions).

The differences between these types are far nore than in nane only.
Wth a typical Stips, PD benefits (calculated by the stipulated PD
percentage and preinjury inconme) are paid on a biweekly basis, future
nmedi cal expenses are covered by the insurance conpany as needed, the
wor ker has the right to reopen the case if there is a new and further
disability, and the worker has the ability to petition the court at a
later tinme to have yet unpaid PD paynents and nedical care costs

advanced (“commuted”) in time of need. Wth the far nore common C&R



there is a lot nore nmoney up front and the total anpunt to be paid is
less a reflection of a PD rating than of what the parties believe the
case is “worth.” Typical C&Rs have the entire award paid in a single
[ unp sum (di scounted for inflation) soon after approval, the right to
future nmedical treatnment is waived in favor of an additional anount of
noney to be paid to the applicant, the right to reopen the case is
general ly waived as well, conmutation is at the discretion of the
insurer, there is greater latitude to characterize the gross |lunp sum
paynment or parts thereof in ways the parties find beneficial, and
various other potential benefits are sonetinmes negotiated in exchange
for a larger lunp sum paynent. Attorney’' s fees are deducted fromthe
gross anounts offered in both C&s and Stips (in the latter type of
settlenents where PDis to be paid over tine, sonme portion of future
benefits are advanced in order to cover the costs of fees).

Settlenents can be subnitted for review in a nunber of ways. In
all instances, the judge expects that relevant nmedical reports wll
acconpany the proposed agreenent so adequacy can be determined. Also, a
per manent disability evaluation by a rater (either fromthe DEU or an
i ndependent professional) is usually necessary as well, though sone
judges will to do their own ratings in relatively sinple cases. Case-
opening settlenents (usually filed over-the-counter or through the mail)
result in the branch office creating a case file, issuing a file nunber
and sending the file and agreenent to the judge for review. Wen the
Application is the case-openi ng docunent, settlenments are sonetines
reached on the very day a conference or trial takes place and if so, the
j udge who was scheduled to hear the natter will review the settlenent in
the presence of the parties. Settlenments are also filed over-the-
counter or by mail, which result in the clerks providing the file and
the agreenent to a judge for review Finally, parties at nost WAB
of fices have the option of showing up at the court with little or no
advance notice to “wal k-through” a settlement by requesting the file
fromthe clerk and finding an available judge to do an i nmedi ate revi ew.

Not all settlenments are approved on first review Judges may have
concerns, for exanple, over whether the proposed permanent disability

rating i s reasonabl e, whether the noney being designated in a C&R for



future nmedical treatnment will be adequate for the nost likely care
needed, or whether certain waivers are justified given the facts of the
case. Sonetinmes, the questions are addressed while the parties stand
bef ore the judge, but on other occasions, the judge will schedule a

subsequent and nore formal Adequacy Hearing to decide the natter

Conf erences and Trial s

The Mandatory Settlement Conference

Wthin 30 days of the filing of a DOR that requests a regul ar
hearing (essentially a trial) and that has successfully passed the
screening process, the WCAB nust hold a Mandatory Settl enent Conference
(MsC). The purpose of the MSC is to provide the parties another
opportunity®l to resolve the dispute, and failing such settlement by the
conclusion of the MSC, the judge will cut off all further discovery
(such as nedical -1 egal evaluations and depositions) and set the case for
trial. Wen such trials are required, during the M5C the parties wll
neet and jointly submt a Sunmary of Settl ement Conference Proceedi ngs
that lists any stipulated facts, renaining issues to try, estinmated
length of the trial, and w tnesses and evidence to be presented. Absent
havi ng the MSC conti nued or canceled for sonme reason, the only two
outconmes at the end of the MSC are either settlement or the scheduling
of a trial date

MSCs typically take place in a courtroomcrowded with attorneys or
in the judge’'s office with counsel lined up outside the door. VWhile the
presence of applicants is a nandatory feature of MSCs, in npbst instances
they remain in the WCAB's main waiting roomout of the sight of the
judge (unless they are representing thenselves or unless a settlenent
agreement i s being approved and the judge wi shes to question thenj.
Def endants need to have a person with settlenent authority present at
the MSC (often their attorney) or avail abl e by tel ephone.

MSCs are not formal affairs. Judges do not call roll at the start

and nore often than not leave it up to the attorneys to decide which

51 In theory, the DOR attests to the fact that an effort had
al ready been nade by one of the parties to resolve the issues in
guesti on.



cases need attention first. The courtroomis usually abuzz with the
sounds of attorneys discussing their cases anong thensel ves (either
negotiating a settlenent or working on the Conference Sunmary), trying
to find counsel for the other side (who may handling nultiple matters
and novi ng between various hearing roons), or speaking to the judge.
Attorneys will usually only approach the judge when they have a

settl enent or Conference Sunmary ready, if they would like to first get
an imrediate rating of the file by the DEU (the judge can provi de access
to the head of the sonetines |engthy queue for DEU services) to help
define the case’s value, or if one or both parties are requesting a
conti nuance or an order (known as an OTOC) that the case be taken off
the imediate trial track (in effect, “canceling” the DOR).

The extent of judge participation at the MSC varies. |If the
parties have settled on their own initiative, the judge' s role is
[imted to reviewing the file and the proposed agreenent, asking
guesti ons about the condition of the applicant, and voicing any concerns
about adequacy. In the latter instance, the parties will sometines
| eave the courtroom and di scuss the matter with the applicant or with
ot her representatives of the defendant; they might return later in the
day with an enhanced agreenent that the judge conceivably will find nore
accept abl e.

If the parties are unable to settle and are determined to go to
trial, the judge mght nmake a last-ditch attenpt to encourage themto
reach an agreenent. 1In reality, the tine avail able does not al ways
permt a judge to “go deep” into a file, and the nediation effort, such
as it is, is often extrenely linmted. Failing settlenment, the judge
reviews the proposed Conference Summary and nay attenpt to see if any of
the issues listed as continuing disputes needing trial night be
stipulated instead in order to better focus the trial on only the nost
i mportant natters. Also, the judge m ght review the descriptions of
proposed exhi bits and witnesses to make sure they are listed with
adequate specificity. As with settlenent nmediation attenpts, tine
pressures can linmt the extent to which judicial review of the Sunmmary

is perfornmed.



In a significant nunber of instances, neither a settlenment nor a
trial setting is the inmediate result of an MSC. For exanple, an
under st andi ng mi ght have been reached during the conference as to the
ternms of a settlenent, but the proposed dollar anobunt is beyond the
aut hority of counsel at the MSC and unfortunately, there is no way to
i medi ately contact someone who can sign off on the deal (this is
especially problematic with government agencies or out-of-state
def endants). Knowing that resolution is only a few days away, the
parties will not wish to go through the effort of drafting a Conference
Sunmary and will instead ask the judge to either continue the MSC to
anot her day or take the case off calendar. There is little downside to
the applicant for agreeing to an OTOC rather than a continuance in this
situation (other than the renoval of the threat of trial over the
defendant’s head); if the agreement collapses, the applicant can al ways
file another DOR to return the case to the trial track

Anot her source of OTOCs are requests nade at the MBC to all ow one
or both parties to continue discovery for an additional period of tine.
The reasons vary and can include clainms that the applicant is not
per manent and stationary, that there has not been tine to review newy
served nedi cal reports, that the parties wish to try to resolve the case
t hrough a new nedi cal exam nation conducted by a jointly agreed-to
doctor, that there are no triable issues, or that the applicant has
experienced a new injury or change in his or her condition. |If the
judge denies the request, all possibility of additional discovery is

elimnated and a date is set for regular trial

O her Conference Types
Not all sessions before a WCJ are MSCs, regular trials, or

Expedi ted Hearings. The generically named Conference Pre-Trial (CPT) is
al so a possible event anytine before regular hearing and typically is
hel d when there are discovery issues needing resolution (in such

i nstances, the session mght be called a Discovery Conference or a Law &
Motion Conference) or if the court wishes to nmeet with a pro per
applicant without the overt threat of closing off discovery. Parties
can request such CPTs through a DOR, but they are also set as needed

during the life of a case. Adequacy Conferences (al so known as Adequacy



Hearings) are sonetines held at the instigation of a judge review ng a
settlenent in which questions have arisen that could not be resol ved
informally. Lien Conferences are roughly equivalent to an MsSC for any
lien issues that remain following a settlenment of the main aspects of
the case, though the usual practice currently is to set the case
directly for a Lien Trial wthout any intervening conference. A Rating
Pre-Trial conference is a relatively uncomobn event that is requested
primarily for the purpose of getting the case before a judge for
priority in obtaining a DEU rater and perhaps to obtain the judge’'s help
in resolving the case with the rating as a benchnmark. No matter what
nanes are used for these sessions, as long as the case is on the tria
track foll owi ng the subm ssion of an approved DOR, judges have the
authority to set the case for trial at any time. Moreover, judges at a
conference al so have the authority to receive evidence during the

sessi on and deci de on any outstanding issues if the parties so agree.

Regul ar Trials

By law, a regular hearing nust be held within 75 days of the filing
of a DOR These case-in-chief trials usually revolve around issues such
as the nature and extent of permanent disability, the need for future
nedi cal treatnent, the appropriateness of penalties, and on occasion
di sputes as to whether the injury arose out of the course of enploynent,
jurisdiction, and other threshold matters.

The WCJ is the sole trier of fact. The WCAB is relatively unique
anong Anerican courts in that “discontinuous” trials are not unknown
(e.g., the first witness may be heard on the initial day of trial and a
second witness weeks later), nor are lengthy periods of tine fromthe
start of opening testinobny until the point at which the judge has
pronounced that all necessary evidence has been received. Wile the
rul es of evidence are sonewhat relaxed and the practice of wearing robes
at the hearing is far fromuniform the overall conduct of these trials
is simlar to that of bench trials in civil court systens: WHtnesses
(who nay be subpoenaed) are sworn under oath and are exam ned and cross-
exam ned, reports and other docunents are offered into evidence, judges
have the power to hold parties in contenpt, evidentiary objections are

rai sed and considered, the hearing is conducted in a very serious nmanner



(and in contrast to the MSC cal endar, the roomis virtually enpty except
for the direct participants), and a hearing reporter nakes a conplete
and official record of the proceedings.

Li ve nedical testinobny is alnbst never presented (and is not
al | owed except by a showi ng of good cause). The applicant is often the
only witness. |If there are additional w tnesses, they are typically
call ed by the defendant and invol ve such natters as ACE/ COE, psychiatric
clainms, or penalty issues. The nedical reports, records, and
eval uations that serve in this role are usually entered into the record
with [ittle objection or the need for |aying any foundation for their
subm ssion. Oher docunmentary evidence can be subnmitted as well even if
it mght be considered hearsay by a regular civil trial court. Lawers
do not typically nmake oral argunents or submit trial briefs (unless
there are unusual |egal issues or such briefs have been requested by the
judge). Trials that last nore than half a day are uncommon and a few
hours is typical

The proceedi ngs usually begin by review ng the Conference Sumary’s
list of stipulations and issues and perhaps fine-tuning the list prior
to reading theminto the record or incorporating theminto the M nutes
of Hearing. The docunentary evidence to be offered is also listed in
the Mnutes and sonme tinme is spent organizing the exhibits in the case
file. On occasion, the parties will subnit the case for the judge's
deci sion on the docunentary evidence al one, but nore often than not at
| east one witness (typically the applicant) will testify.

Anot her trademark of this systemis the judge's affirmative duty to
“devel op the record.” The judge will sonetinmes ask questions of
Wi t nesses during testinony, especially if the applicant is not
represented (which can lead to the interesting situation of a judge
ruling on defense counsel’s objections to his or her own questions).
Following trial, if the judge believes not enough evidence has been
heard or received to nmake an infornmed decision, or if the judge desires
an expert opinion on the |evel of permanent disability, he or she can
requi re additional testinmony or ratings. One comopn exercise of this
obligation is a request to the DEUwi th instructions to reviewthe file

at a point subsequent to the close of testinbny and i ssue a forma



rating. Unlike consultative or sunmmary ratings that night have been
generated during the pretrial phase, formal ratings must be based on the
“factors of disability” described in the judge's instructions rather

t han exi sting nedical reports. Also in contrast to consultative or
summary ratings, only formal ratings can be considered by the judge at
trial;%2 because such posthearing ratings becone part of the officia
trial record, parties on occasion will seek the right to cross-exani ne
the DEU rater before the judge makes a final decision. Another way to
hel p develop the record is to request a followup report by a doctor on
a particular aspect of the condition not developed fully in earlier
evaluations. Until the judge is satisfied that the record is conplete,
the case is not “subnmitted”; in other words, the trial itself mght not
be finished though no further oral testinony is heard. |If additiona

evi dence is obtained during this period, the parties have an opportunity
to rebut or cross-exam ne.

Still another unique feature is a requirenent that the judges
produce a formal Summary of Evi dence presented or considered. The
judges take handwritten notes (or on occasion, use a |laptop during
trial) and typically draft the Summary al nost i mediately follow ng the
close of testinony with the help of the hearing reporter. The Sunmary
is made a part of the Mnutes of Hearing and essentially acts as an
abridged “transcript” for the use of the judge, the attorneys who may
consi der an appeal of the judge's ruling, and the Appeals Board if the
matter ever reaches their attention.

Once the matter has been submitted, the Labor Code mandates that
the judge is to issue a decision within 30 days and noreover if a judge
has any matters pendi ng and undeterm ned 90 days after submission, his
or her salary nust be withheld. The decision actually consists of three
el enents: findings of fact, an award of benefits or an order that the
applicant “take nothing” (i.e., a defense verdict), and an Opi nion on

Deci sion that includes a summary of all the evidence the judge relied

52 Because a judge is considered conpetent to performratings
i ndependently, there is no mandatory requirenent that a formal DEU
rating be obtained. In practice, however, judges will typically self-
rate only sinple injuries.



upon and the reasons behind the decision. |If the judge has ruled in
favor of the applicant, the decision is called a Findings and Award; if

in favor of the defendant, it is a Findings and Order

Appeal i ng the Decision of the WCJ]

Anyone affected by a judge’'s award or order can file a Petition for
Reconsi deration (famliarly known as a “Recon”) with the Appeal s Board
within 20 days (plus five if nailed) of the judge's ruling. The nost
comon ground is a claimthat the findings were not justified by the
evi dence. Wthin 10 days, the responding side files an Answer to
Petition for Reconsideration that woul d presumably support the judge’s
deci sion and provide |l egal authority for the Appeals Board to uphold it.
The latitude for filing a Petition is wide and includes an allegation
that the judge’'s decision was not supported by the witten or ora
testinony.

Wthin 15 days of the filing of the Recon, the WCJ can deci de on
his or her own initiative to amend or nodify (or even reverse) the
action or order or to rescind it inits entirety and conduct further
proceedings within 30 days. A nore likely scenario within the 15-day
time limt is that the judge will prepare a Report on Reconsideration
This report contains a statenent of the contentions raised by the
Petition, discusses the parts of the record that support the judge’'s
original findings of fact and concl usions of |aw, and reconmends the
action that the Appeals Board takes.

The Appeal s Board has 60 days to deny or accept the Petition (if
they do nothing, it is deemed denied). They can then affirm rescind
the original decision, change it, or return it to the original office
for future proceedings. Appeals of the decisions of the Appeals Board
go directly to the California Court of Appeal and ultimately to the
California Suprenme Court. The Superior Courts of the state never get
i nvol ved in either deciding workers’ conpensation clainms or review ng
t he deci sions of the WCAB

The Appeal s Board can al so get involved with cases prior to the
point at which a final decision is rendered. Under LC 85310, a party

can petition the Appeals Board to have a still-pending case renoved from



the local office in order to review a judge's interlocutory orders. In
practice, renoval is an extraordinary renmedy only granted when sone

prejudi ce or irreparable harm can be shown.

Actions Followi ng Settlenent or Trial

Even in the absence of a Petition for Reconsideration, there is no
single “final” event that closes the file for good. First, there is no
limt to the Iength of time available for a party to file a petition for
enforcenent of a WCAB order (including an order approving the terns of a
C&R). If, for exanple, ongoing health care treatnment is ordered, the
parties can still return to the WCAB to litigate whether particul ar
nmedi cal procedures are required Ilong after any disability benefits have
been exhausted. |If the matter involves a worker who was pernanently
di sabl ed and who was relatively young at the tinme of initial case
resol ution, his or her WCAB file mght need to be reviewed for
enf orcenent purposes many decades | ater

O her events that stretch out the period during which the WCAB i s
i nvol ved include the ability of applicants to file a petition to comute
(i.e., advance) unpaid future installments of permanent disability
paynments in time of need or to reopen the case to provide additiona
benefits for any “new and further disability” that arises out of the
sane injury within five years of that injury.

But by far, the nost comon significant postresolution event?®3
i nvol ves the resolution of liens. |In theory, lien issues (such as who
is responsible for paying them whether they should be allowed or
adj usted, whether the nedical treatnents the lien reflects were
necessary, etc.) should be resolved at the sanme tinme as any case-in-
chief issues. To acconplish this goal, lien clainmnts are supposed to
be provided with notice of MSCs and ot her conferences and hearings and
can participate in the sane way as any other party. |f proposed

settlenents are submtted, the WCJ is supposed to check the hardcopy

53 Other matters, especially including attorney fee requests in
conjunction with vocational rehabilitation mtters, may al so commonly be
a part of a case file after initial resolution. W use the term
“significant” to distinguish the sonetines di sputed aspects of lien
i ssues fromthe relatively straightforward event of a fee approval



case file and the EDEX electronic lien filing systenP* to make sure that
all liens are considered in the agreenent. Only if there has been a
good faith attenpt to contact the lien claimnts can the WCJ approve a
settlenent that does not resolve all outstanding lien issues. |If the
lien claimants are present at the tine of a settlenment that does not
resolve their interests, the WCJ can try such issues on the spot or set
the matter for trial. Lien claimants can also file a DOR to request a
trial years after the settlenment was approved w thout a resol ution of

their claims.>

54 “EDEX” is a privately operated systemfor public access to the
DWC s primary clains adjudication transactional database. For a fee,
subscribers can query the DAC' s system (wi th an overnight turnaround for
responses), view the event histories of cases filed since the 1980s, and
electronically file the “Noti ce and Request for Allowance of Lien.”
Access to EDEX requires special application software and an account from
t he vendor, ConpDat a.

55 While there are no express tine linmits, the equitable doctrine
of laches could likely serve to bar a lien claimthat has unreasonably
failed to be prosecuted in a tinmely fashion



CHAPTER 4. EVOLUTI ON OF THE WORKERS COWPENSATI ON JUDI Cl AL PROCESS I N
CALI FORNI A

EARLY STRUCTURE

A sequence of groundbreaki ng enactnents shaped the way di sputes
over workers' conpensation benefits have been adjudicated in California
for nine decades. Initially, the Roseberry Act (Stats. 1911, Chapter
399) created a voluntary system of coverage in 1911 and the Industria
Acci dent Conmi ssion (1AC) was to be the adm nistrative body charged with
oversight. In 1913, a provision in the California Constitution was
enacted to all ow compul sory coverage and the ability to inpose liability
upon enployers without fault. As a result, the Boynton Act (Stats.
1913, Chapter 176) was passed to address the details needed to
admi ni ster such a w de- sweepi ng system

In 1917, Article XX, Section 21 of the Constitution was anended
into its present formand in response the Wrknmen's Conpensation
I nsurance and Safety Act (Stats. 1917, Chapter 586) was passed to
repl ace many of the provisions found in the Boynton Act. |In many ways,
the current systemfor providing workers’ conpensation benefits and
deciding related disputes is a direct descendant of this 1917
| egi sl ati on.

In 1937, the Legislature created a Labor Code that overhaul ed

provisions relating to | abor and enpl oynent relations including matters

related to workers’ conpensation (Stats. 1937, Chapter 90).

POSTWAR CHANGES

The basic structure of the Industrial Accident Conmission for many
years was to have two separate three-nenber panels (one based in San
Franci sco and one in Los Angel es) that handl ed cases within its assigned
region. Limted in nunber and unable to cover the entire state, the I AC
woul d refer cases to various hearing officers for the purpose of taking

testinmony and ot her evidence.® These referees prepared unsigned

56 Some of this traditional role as a recorder of testinony
survives today in the requirenment that each WCJ issue a “Sunmary of



proposed deci sions with supporting docunentation that was provided to
the panels of the IAC for internal use only. The panel nenbers woul d
then issue the final decision using the information supplied by the
hearing officers.

In 1945, the hearing officers, terned “referees,” were now al |l owed
to sign their proposed decisions that were to be circul ated anong the
parties as well. Despite the higher profile of the referees, these
proposed decisions were in fact sinply reconmendations to the I AC and
the final decision was ultinately made by one of the panels which would
be free to adopt, nodify, or reject the reconmrendati ons. Moreover, sone
matters, such as death cases and settl enent approvals, continued to
remai n under the exclusive jurisdiction of the | AC panels.

In 1951, the Legislature enacted a law (Stats. 1951, Chapter 778
page 2266) that changed forever the relationship between the Conmi ssion
and the referees who were hearing workers’ conpensation disputes. From
that point onward, the referees’ findings, orders, decisions, and awards
woul d have the sane force of law as if the Conmi ssioners thensel ves had
nmade them unless a petition to the AC for reconsidering the referee’s
actions was granted. By 1953, the referees also were now i nvolved in
just about every type of workers' conpensation case, not just nondeath
injury trials. 1In effect, the referees had evolved into trial judges
and the Commi ssioners had evol ved into a quasi-appel |l ate body.

Admi ni strative aspects of the workers’ conpensation system were
handl ed by a variety of organizations including the Insurance
Conmi ssi oner, the Department of Industrial Relations, as well as the
I ndustrial Accident Commission acting in concert with the Division of
Industrial Accidents (DIA). Control over the Division was vested in the
Chairman of the AC. The I AC would therefore be responsible for

adj udi cating disputes through its referees® and through its own direct

Evidence” in addition to any decision following trial. California
Wor knmen’ s Conpensation Study Commi ssion, Report of the Worknen's
Conpensation Study Conmi ssion, April 1965, p. 69.

57 By 1965, the number of referees had grown to about 100 spread
across 21 offices in the state. These 100 referees and other |AC staff
were responsi bl e for handling just over 48,000 Applications filed in
1963. California Wrknmen's Conmpensati on Study Conm ssion (1965), p. 60
and Table 3.2. It is interesting to note that despite the nunber of



deci si onmaki ng process but be al so responsible for adm nistering nmany of
t he basic provisions of the workers’ conpensation systemthrough its
Chai rman as wel | .

This situation led to concerns that the Chairman of the | AC could
not effectively supervise and control the nonjudicial functions of the
Conmi ssion’s work (specifically those carried out by the Division of
I ndustrial Accidents)®® while at the sane tine the | AC was adj udi cating
cases. The two-panel organization of the Comm ssion not only nade it
difficult to define precise lines of authority but also resulted in the
devel opnent of conflicting decisions and case law. Many of the
admi ni strative functions were carried out by the San Francisco office
(though it was unclear who was actually in charge) while the Los Angel es
panel appeared to be operating independently of the Chairman’s

supervi si on.

THE END OF THE | NDUSTRI AL ACCI DENT COWVM SSI ON

In April of 1965, the Report of the Wrknen s Conpensation Study
Conmi ssion was issued, in part, as a response to a concern that the
current organi zation of the | AC was not the best way to fulfill the
wor kers’ conpensati on mandates contained in the Constitution. The Study
Conmmi ssi on reconmended that the current Chairman of the | AC be
redesi gnated as the chief executive officer (the “Conm ssioner”) of the
Di vision of Industrial Accidents but no | onger be involved in the
exercise of any judicial functions. The primary job of this position
woul d be to oversee the adm nistrative side of the workers’ conpensation
system by perform ng duties that would be clearly defined by statute.
Mor eover, the Conmi ssioner would be chosen not for his or her judicial
abilities (indeed, he or she need not be a |lawer at all) but rather for
“denonstrated executive capability and public spirit, and secondarily

upon the basis of know edge of the workmen’s compensation system ”59

Applications rising to about 160,000 by 2002, the nunber of filled judge
positions had increased only to 170 located in 25 offices.
58 California Wrkmen' s Conpensation Study Commi ssion (1965), p
60.
59 california Wrkmen' s Conpensation Study Commi ssion (1965), p
62.



The 1 AC woul d be changed as well into a single panel “Appeals
Board” of perhaps seven nenbers responsible for hearing and deci di ng
cases. The Chairman of the Board woul d be responsible for supervising
and coordinating the work of both the Appeals Board and its referees
(including recruiting, training, and assigning referees). Mreover, the
Chai rman woul d al so be in charge of controlling the referees’ cal endars,
t he nunber of referees needed, and other aspects of the adjudicatory
process.

The new Conmi ssi oner of the Division of Industrial Accidents would
play no role in the deliberations of the Appeals Board but would be
required to furnish it with “quarters, equipnent and supplies.” The
Appeal s Board menbers and the referees woul d becone part of the DI A but
i ndependent in the exercise of their duties. Indeed, the role of the
Chairman in naking all decisions affecting the way in which the referees
woul d work and that conplementary role of the Conmissioner in sinply
acting as a type of Cerk of Court was nmade clear by the Report: the
Appeal s Board “...would receive adm nistrative support from the division
under the supervision of the Conmissioner. For exanple, the Chairman
woul d nmake the determination that additional hearing roons were
requi red; the Comm ssioner would have the responsibility to deternine
where and how the roons shoul d be provided.”

As the Study Commi ssion suggested, in 1966 the Industrial Accident
Conmi ssion was indeed split into two entities, one to handle the
admi ni strative side of workers’ conpensation and the other to resolve
di sput es between workers, enployers, lien clainmants, and others
i ncluding state agencies. A seven-nmenber Workers’' Conpensation Appeal s
Board woul d function as the adjudi catory armand the Division of
I ndustrial Accidents (headed by an Administrative Director) would take
care of the day-to-day business of regulating the industry. The WCAB
woul d generally review the decisions of the trial-level judges at D A
of fices and devel op a set of rules and procedures (as well as a body of
| aw based on published opinions) for those same judges to decide the
matters before them The Adnministrative Director could al so make rules,
presunably those required to adninister the basic provisions of the

wor kers’ conpensati on system



O her changes to the way the DI A operated took place in intervening
years. In the md-1970s, special ancillary service units were created
to advise workers on their rights in wrkers’ conpensation cases and to
admi ni ster and adj udi cate rehabilitation benefits.® These units were
in addition to the | ong-established bureau used to make deci sions
regardi ng pernanent disability ratings. In 1975, the officia
designation for the hearing officers was changed by Board Rule from
“referee” to “Wrkers’ Conpensation Judge.” 1In the early 1980s, the D A
began the transition to a new “online” case nanagenent systemin which
summary case data was entered via termnals at branch offices and stored
and processed at a central location. Notices of upcom ng conferences
and trials would be automatically generated by this system and sent to

the I ast known addresses of the parties to the dispute.

THE “ LI TTLE HOOVER COW SSI ON' REPORT

In March of 1988, the Conmission on California State Government
Organi zati on and Econony issued its report on problenms in the state’'s
wor kers’ conpensation system 6l Among other things, the document warned
of a dramatic increase in soft tissue, nmental distress, and enpl oyer
l[iability clainms and suggested that “[u]lnless controlled, the increasing
costs of benefits and administration in these areas may strain the
wor kers’ conpensation systemto the breaking point.”%2 Especially
troubling was the report that in 1987 it cost 52 cents to deliver $1 in

benefits for a litigated case while in 1984 and 1977 the figures were 44

60 |n many respects, some services of the ancillary service units
were already available at |ocal offices. The Industrial Accident
Conmi ssion had “troubl e desks” at its San Franci sco and Los Angel es
of fices to respond to questions posed by injured workers and enpl oyers,
to contact clainms admnistrators to resolve problens, and to give out
i nformati on upon request. At the branch offices of the IAC, the
referees perforned these duties when not in conference or trial
California Wrknmen's Conpensation Study Conmm ssion (1965), pp. 72-73.
Currently, the Information and Assistance Unit performs this function

61 Commi ssion on California State Government Organization and
Econony, A Review of Current Problens in California s Wrkers
Conpensation System March 1988

62 Conmmi ssion on California State Government Organization and
Econony (1988), p. 1.



cents and 32 cents, respectively.® To address the adjudicative side of
the equation, the report suggested that “professional court

admi ni strators” be used to manage the systens and cal endars at |oca
WCAB offices, a special judge be assigned to review only Conproni se and
Rel eases, the process for eval uating psychol ogi cal and stress-rel ated
injury clainms be rethought, and an “agreed-upon third party” medica

report be required if previous reports reached opposite concl usions.

THE 1989 REFORMVS

In 1989, the Legislature passed the Margolin-G eene Wrkers’
Conpensation Reform Act (Stats. 1989, Chapters 892 and 893). This
package of |egislation substantially changed the way in which the |evel
of disability was assessed and how di sputes were to be resolved. Linmts
for disability benefits were increased for injuries sustained from 1990
onward. Inportantly, the legislation also created a new Division of
Wor kers’ Conpensation to replace the forner Division of Industria
Acci dent s.

O her changes instituted by this reform package were:

e The formation of an Industrial Medical Council to appoint
“Qualified Medical Exaniners,” to devel op procedures used by
exam ni ng physicians in evaluating injuries, and to set limts
on the costs of such eval uati ons.

e The creation of a settlenment conference referee (SCR)
classification to handl e conferences, thus freeing up the
wor kers’ conpensation judges for trial work (note: al
settl enent conference referees have been subsequently el evated
to full W status over intervening years).

* The establishment of an audit function within the DAC to
nonitor the clains handling practices of insurers, self-insured
enpl oyers, and third party admni strators.

» Establishment of a “Clains Unit” to oversee the Uninsured

Enpl oyers Fund and Subsequent |njury Fund.

63 Conmmi ssion on California State Government Organization and
Econony (1988), p. 19 (citing California Wrkers' Conpensation
Institute, Bulletin, June 3, 1987).



Si gni fi cant procedural changes al so took place for cases with
injuries taking place on or after January 1, 1990. They incl uded:

* |In cases with uncontested conpensability, the triggering of a
hi ghly regul ated “AVE/ QVE process” rather than sinply a duel of
conpeting doctors’ reports. Unrepresented workers woul d use a
QVE and if the worker had an attorney, an AME woul d be used if
both sides agreed. In disputed clains, there would only be one
nedi cal eval uation report per nedical specialty.

e Changes to various dates for tinme of service.

* Injured enpl oyees were now required to fill out FormDWC-1 with
their enployers within a year of the injury.

* The Application for Adjudication of Claim fornmerly the
jurisdiction-invoking docunent filed with the WCAB that did not
trigger any action, now would be the pleading that actually
requested a hearing; as such, new case files would not be
opened until shortly before the hearing.

e The scope of conpensability for psychiatric injuries was
nar r owed.

* |If there were prehearing disputes that arose before the filing
of the Application, the parties could obtain a new case nunber
via a petition.

At their core, the 1989 procedural refornms were designed to
encour age the opening of a new case file with the WCAB only in the event
that a true dispute had taken place. The filing of an Application so
early in the life of a case had | ong been a source of concern to many
observers because the basic principle of the workers’ conpensation
systemis to avoid needless litigation whenever possible. The 1965
Report of the Worknen's Conpensation Study Comm ssion conpl ai ned that
“Applicants’ attorneys have increasingly adopted the practice of filing
applications with the Industrial Accident Comm ssion at a tinme when no
real dispute has devel oped between the parties.”® Neverthel ess, sone
wor kers’ conpensation litigation experts suggest that prudent practice

demands that an injured worker, even in advance of any problenms with a

64 California Wrkmen's Conmpensation Study Conmission (1965), p.
86.



claims adnministrator, file an Application for Adjudication.® By
di scouraging routine litigation, the 1989 refornms would theoretically

reduce the need for judicial intervention in typical clains.

THE ERNST & YOUNG WORKLOAD STANDARDS STUDY

In 1990, the DWC retained Ernst & Young to develop a set of
wor kl oad standards for each of the newly created DWC operational units
in light of the 1989 Reforms. %6 The report concluded that there existed
a need for a 2.6%increase in the nunber of authorized positions within
the DWC but a 45%increase in the nunber of actually filled positions.
The striking difference between the reconmmendati ons reflected the fact
that regardl ess of fornmal authorizations, many DWC positions were
routinely going unfilled. |I|ndeed, Ernst & Young recomended decreasi ng
the total nunber of Cainms Adjudication Unit allocations by six
positions while increasing the nunmber of filled by 179.

Though the focus of the study was on staffing standards and

requi renments, Ernst & Young also briefly relayed a nunber of concerns

65 See, e.g., Ball, Christopher A, Take Charge of Your Wrkers’
Conpensation Claim 2nd California Edition, Nolo Press, Berkeley, CA
February 2000: After notifying the enployer of an injury and getting
nedi cal treatnent, “Your next step is to protect your rights as an
i njured worker under the workers’ conpensation systemby pronptly
conpleting two forns: Wirkers' Conpensation ClaimForm (DWC1)...[and
an] Application for Adjudication of Claim..”; “...as a matter of common
sense, you should conplete and file these within 30 days of your injury,
or at your first opportunity,” Chapter 2, pp. 3-4. “Reporting an injury
to your supervisor or boss sinply informs your enployer that you have
been injured; it is not the same as filing a workers’ conpensation
claim You nust still take care of the paperwork necessary to initiate
aclaim For injuries occurring on or after 1/1/94, you nmust file two
fornms: a DWC-1 claimform.. and an application for Adjudication of
Caim...” Chapter 4, p. 4. “You d be wise to file your workers’
conpensation claimwi thin 30 days of your injury,” Chapter 4, p. 4. The
problemthat there would likely be no matters in dispute if the
Application were filed so soon after the injury occurs is easily solved
“Paragraph 9. Here you place an ‘X or check mark for each issue you
and the insurance conpany nmay di sagree. Because a di sagreenent is
al ways possible, and not in your control, check each and every line. n
the blank line entitled ‘O her (specify),’ enter the words ‘penalties
and interest’,” Chapter 4, p. 12.

66 Ernst & Young, Workload Standards for the Division of Wrkers’
Conpensation, California Departnment of Industrial Relations, Decenber
1990.



voi ced by DWC staff and recommended that there be a conprehensive
assessment of branch office records managenent and storage practices,
branch office autonated equi pnent support needs, and personnel hiring
practices for filling vacancies. The report also saw a need for a
concerted effort to identify specific problens in ongoing assessnent of
the DWC s workload as well as a need to devel op strategies for
addressing those problens. Considerable variability was noted anong the
district offices in the policies and practices enployed by staff, a
problemthat was said to be related to a | ack of an up-to-date Policy &
Procedural Manual. An “Internal Conpliance Unit” woul d be responsible
for devel opi ng standard docunentation as well as perform ng annua

reviews related to uniformty.

THE 1993 REFORMS

Sone m nor adjustnents were made in 1990 and 1991 in order to fine-
tune the sweeping changes of the 1989 reforns, but by 1993, the idea of
radi cal reform of the workers’ conpensation claimdispute process was
restored to the top of the legislative agenda. The reforns contained in
the California Wrkers’ Conpensation Reform Act of 1993 actually
devel oped out of a variety of bills®” and one of the outgrowths of this
package was the creation of the sponsors of this study, the California
Conmmi ssion on Health and Safety and Wrkers’ Conpensation. According to
t he Conmi ssi on, whose core mandate includes assessing the inmpact of the

1993 reforns, the |egislation came about because:

...during the late 1980s and early 1990s, California enployers
had one of the highest workers’ conpensation premumcosts in
the nation, while the nmaxi numindemmity benefits to California
i njured workers for tenporary and permanent disability were
anong the I owest in the nation. Mreover, California had one
of the highest rates of workers’ conpensation clains filing,
whi ch increase costs to enployers. 68

67 Assenbly Bills 110, 119, and 1300 as wel| as Senate Bills 30,
223, 484, 983, and 1005.

68 Conmmi ssion on Health and Safety and Wrkers’ Conpensation, 1999-
2000 Annual Report (2000), p. 57.



Much of the reform package appeared to be an acknow edgnment of the
di ssatisfaction with sone of the 1989 procedural changes. One of the
i deas behind the first set of reforns seemed to be that by not starting
a new “case” until at |east one of the parties clained they were ready
to go to trial, resorting to litigation would not be thought of as the
rule rather than the exception. Wile this was a | audable idea, the
result experienced was sinply a shift fromone formto another. Prior
to 1990, a worker filed a claimformupon injury to notify “the world”
that there had been an accident, an Application was filed to start a
case file and reserve the jurisdiction of the WCAB in the event of an
i rresol vabl e di spute, and the Declaration of Readiness (DOR) was filed
to put the case on the immediate trial track if the matter could not be
resol ved amicably. After 1989, the notice of injury and jurisdiction of
the WCAB were reserved sinultaneously by the filing of the claimform
but the Application could not be filed until a party was actually ready
for trial (in theory elimnating the creation of cases where no dispute
exists).® A nodified version of the Application now served as the
Decl aration of Readiness.

It soon becane clear that nmany actions of the WCAB coul d take pl ace
far in advance of the filing of a DOR  Vocational rehabilitation
di sputes, discovery natters, settlenents, penalties, lien issues, and
the like can require an action on the part of a W&J and to do so, the
injury claimwould first need a WCAB case nunber. As a result, a
consi derabl e nunber of new case files were being opened even though the
new design attenpted to nmininize this event. It also becanme clear that
there was sinply a shift in the formof the docunment being fil ed;

regardl ess of whether one called the initial trial request an

69 This was a return to a much earlier process of initiating cases.
At one tinme, the filing of an Application to start a case also triggered
the reservation of a tinme for hearing and the sending out of notices to
the parties of the schedul ed neeting. The experience was that in nany
i nstances, the party filing the Application was not ready to proceed to
trial so soon and woul d simultaneously attach a request to take the
matter off calendar. It was estimated that half of origina
Applications filed in the Los Angeles office of the Industrial Accident
Conmi ssion were acconpani ed by a request to take the matter off
calendar. California Wrknmen's Conpensation Study Comi ssion (1965), p
86.



“Application” or a “Declaration of Readiness,” the end result was the
same. Wiile other features of the 1989 reforns were al so designed to
def l ect workers’ conpensation clains from headi ng down the fornma
[itigation highway, these particular procedural nodifications did not
seemto have the clearly positive effect the |egislators intended
despite a high degree of visibility and a significant inmpact on day-to-
day workers’ conpensation practices.

The problens noted with the system were addressed in a variety of
ways by the 1993 refornms. Sone of the changes appeared to be
superficial ones such as renam ng the hearing officers at the tria
l evel as “workers’ compensation referees.”’9 NMore inportant procedura
changes were a return to the pre-1990 concepts of the claimform as
nerely a method of placing the enployer and/or insurer on notice that an
injury was clained, the Application as the initial pleading required to
i nvoke the WCAB' s jurisdiction, and a separate Decl aration of Readi ness
as the primary avenue to request judicial action. In an effort to
further reduce costs associated with the spectacle of “battling docs,”
t he opinion of the treating physician was given the presunption of
correctness, ’! the Qualified Medical Examiner (QVE) designation
ti ghtened up the requirenments of those who were able to eval uate
workers’ injuries, and the AME/ QVE process was extended to cases with
contested conpensability. Going beyond the first steps taken in the
1989 reforms, psychiatric clainms related to stress or those devel opi ng

postterm nation were now limted or made nore difficult to prove. 2

70 For reasons that are not clear, Governor Pete WIson |ater
characterized the title change as an “inportant aspect of the 1993
wor kers’ conpensation reform” WIson, Pete, SB 1945 Veto Message,
Sept enber 25, 1994.

71 See, e.g., Conmission on Health and Safety and Wrkers’
Conpensation, Report on the Quality of the Treating Physician Reports
and the Cost-Benefit of Presunption in Favor of the Treating Physician
California Departnent of Industrial Relations, 1999.

72 psychiatric clains were now required to have been predom nantly
caused by work-rel ated sources unless a violent act (such as being held
up at gunpoint while on the job) was involved. Moreover, recovery on
such clains woul d now be barred if they were substantially caused by a
“personnel” action (such as termnation, discipline, or changes in job
duties) that was |awful, nondiscrimnatory, and done in good faith.
Moreover, clains first filed after termnation, including psychiatric



When parties offered differing disability ratings based on QVE reports,
the judge now would be limted (in theory) to choosing between one of
the two ratings rather than sone mddle figure (a controversial process
known as “basebal | arbitration”).’3 Various new adm nistrative

requi renents were al so i nposed upon the DWC, including the institution
of a cost-efficient informati on systemto help track claimprogress and
provide a better method of assessing systemwi de perfornance; this new
“Workers’ Conpensation Information Systenf (WCS) woul d be devel oped in
order to automate the exchange of information between the workers’
conpensation comunity and the DWC. 74 Vocational rehabilitation
benefits were now under a $16,000 total ceiling, a cap was placed on the
total costs of services provided by a qualified rehabilitation

representative (QRR), and VR benefits were no |longer available if the

ones, would generally be allowed only if it could be denonstrated that
the injury existed prior to termnation. Mny judges we spoke to

i ndicated their opinion that the reduction in psychiatric clains has
resulted in a significant reduction in the workload of the |ocal offices
both in volume and in average case conmplexity (in contrast, one
suggested that the cases that are tried are nore | engthy because the
personnel action defense substantially broadens the scope of the
judicial inquiry; also, it was suggested that the increased rel uctance
of attorneys to take such cases sinply shifted the burden to pro pers
who may nake case managenent nore difficult). Research in this area
suggests that while the percentage of permanent disability ratings

i nvol ving psychiatric issues has essentially remained unchanged, there

i ndeed has been a significant drop off in the likelihood that workers’
conpensation di sputes would require a costly psychiatric exam nation as
part of the discovery process. See, e.g., Conmm ssion on Health and

Saf ety and Wrkers’ Conpensation, Evaluating the Reforns of the Medical -
Legal Process, California Department of Industrial Relations, 1997. One
possi bl e expl anation is that the workers’ conpensation system continues
to receive and conpensate about the sanme |evel of psychiatric injuries
fromyear to year, but the frequency of cases where a potential claim
along these lines is either threatened or feared (but not a part of any
final settlement or award) has fallen off due to additional procedura
hurdles. It should be kept in mnd, though, that the dramatic drop off
in psychiatric exam nation frequency began prior to institution of the
1993 reforns and may have been precipitated by a crackdown on so-called
“lien mlls” whose forte were stress clains.

73 Labor Code 8§4065. See, e.g., Commission on Health and Safety
and Wrkers’ Conpensation, Prelimnary Evidence on the |nplenentation of
Basebal | Arbitration (1999). Sone have suggested that judges and
attorneys routinely ignoring the “one or the other rating” requirenent
tenpered the inpact of the rule.

74 See CHAPTER 17.



enpl oyer made an offer of alternative or nodified work.’> Finally,
benefit levels for both tenporary disability and pernanent disability
(15% and hi gher) benefits were increased.

The 1993 reforns essentially returned the steps needed to initiate
a case before the WCAB and request a hearing back to the way it had been
done before 1990. But nost of these changes (though certainly not all)
only applied to those who had been injured on January 1, 1994, and
beyond. As a result, the system now had three primary tracks for cases:
injuries occurring in 1989 and prior years, injuries occurring in 1990
t hrough 1993, and injuries occurring in 1994 and | ater

Wiile all of the 1993 changes affected how di sputes noved through
the system the benefits available to injured workers, and the costs of
addressing work injuries, perhaps the nost significant inpact of the 93
reforms was the deregulati on of workers’ conpensation prem umlevels.
Before this point, mininumrates were established by the state in such a
way as to essentially guarantee profitability to those offering coverage
to California enployers. Now, insurers were free to set whatever
prem um | evel s the market woul d bear by using the rates devel oped by the
Wirkers’ Conpensation | nsurance Rating Bureau (WCIRB) in an advisory
capacity only. The wave of premiumcuts resulting frominsurers finding
thenmselves in the previously unfaniliar environment of open markets and
unfettered conmpetition was primarily responsible for a significant drop
intotal witten premiuns (additionally, a contributing factor nmay have
been the decline in claimfrequency). |In calendar year 1993, $8.9
billion worth of workers’ conpensation premiuns were witten in the
state, but by 1995, that figure had dropped to just $5.7 billion.’® The

drastic reduction may have al so been one of the underlying reasons why a

75 The changes to the rules regarding vocational rehabilitation
services and benefits appear to have had a significant inpact on overal
costs. Average VR costs per claimprior to the 1993 reforns were about
$13, 000 but dropped to just over $7,000 in 1994. Neuhauser, Frank W,
and Nancy Shaw, Vocational Rehabilitation Benefit: An Analysis of Costs,
Characteristics, and the Inpact of the 1993 Reforns Interi m Report,
August 1997.

76 Conmmi ssion on Health and Safety and Wrkers’ Conpensation, 1999-
2000 Annual Report (2000), p. 58.



nunber of workers’ conpensation insurers have found thenselves in
financial difficulties in recent years.’’

Rel at ed i nmpacts upon the dispute resolution process from
deregul ation are difficult to quantify. A nunber of defense attorneys
have indicated to us that in their personal experience, the ways clainms
managers for insurers worked their cases changed al nost overnight as a
result of intensive efforts to reduce costs associated with litigation
expenses. Reportedly, files were increasingly turned over to counse
just prior to the first required appearance before a WCAB j udge,
sometines only on the norning of the initial MSC. Another inpact that
was reported to us fromthese sanme sources was that obtaining authority
for settlenments becanme nore difficult conpared to past behavi or
previously, it was clained, clainms managers would readily agree to
relatively higher demands from applicants because the total costs of the
case and others like it would sinmply be factored into future officia
premiumrates. Finally, sone defense attorneys we spoke to believed
that both the nunber and the quality of insurer clainms managers declined
in the light of increased conpetition and reduced premniuns; they felt
that the increased workl oad of the remaining clains managers caused
additional problens in communication and file handling and that new
nmanagers appeared to not be as fam liar with business practices, WAB
rul es, and medi cal termnology. Wether these clainms are valid is
beyond the scope of this study, but they do suggest that the possible
sea change in insurer behavior might have greater significance to how

t he system has operated post-1993 than any of the extensive

" lronically, this situation is simlar to that experienced in the
first two years of workers’ conpensation in this state follow ng the
passage of the Boynton Act. Aggressive rate cutting at the tine
t hreatened the solvency of sone insurers and the activities of the State
Fund. California Industrial Accident Conm ssion, Report of the
I ndustrial Accident Commission of the State of California for the Year
1913 and from January 1 to June 30, 1914, 1914, p. 21; California
I ndustrial Accident Comm ssion, Report of the Industrial Accident
Conmi ssion of the State of California fromJuly 1, 1914 to June 30,

1915, 1915, p. 28; California Industrial Accident Conm ssion, Report of
the Industrial Accident Commission of the State of California fromJuly
1, 1915 to June 30, 1916, 1916, p. 26. In response, the legislature
passed a mininumrate setting law (Stats. 1915, c¢. 642) that essentially
remai ned in effect until 1993.



nodi fications to the rules of practice and procedure that took place at

t he sane tine.

THE KPMG BUSI NESS PROCESS REENG NEERI NG STUDY

In early 1996, the DWC retai ned KPM5 Peat Marwi ck LLP to review the
activities and operations of the Cains Adjudication, DEU, |&A and VR
units and suggest strategies for reorganization.’® The study arose out
of a 1995 internal strategic planning process within the DW that
concl uded that any substantial technol ogical investnents first required
ret hi nking current practices.

After review ng how the four key units of the DWC relate to one
anot her and to consuners of their services, the KPMG report suggested
that many sinmilar duties (such as file creation and tel ephone contact)
were being performed i ndependently by nmenbers of each unit.

Conmuni cati on between the units was felt to be fragnented and nore a
function of individual personalities than established guidelines. At
the tine, the Presiding Judge nmanaged the activities of the Cains

Adj udi cation Unit, but off-site Area Supervisors nanaged the personnel
attached to the other three units. The then-recent innovation of

Regi onal Managers was thought to be a positive step toward facilitating
communi cati on between the units, but the fact that nultiple files were
routinely being naintained for the same worker, the [ack of unit
standardi zati on, and the use of separate conputer systems were seen as
significant continuing problens. The deficiencies of the C ains

Adj udi cati on On-Line Systemwere specifically pointed out as a cause of
wasted staff resources. It was also felt that the offices routinely
recei ved docunents fromlitigants and others that should never be filed
in the first place.

The report suggested that rather than having O fice Assistants
(with varying degrees of training, experience, and skill levels) in each
of the four units at each district office fielding separate tel ephone

calls, it would be nore efficient to centralize tel ephonic contact with

78 KPMG Peat Marwi ck LLP, Business Process Reengineering Study of
the California Departnment of Industrial Relations, Division of Wrkers’
Conpensation, July 1996.



the public through the use of regional “phone banks.” At each office,
mai | handling would be perfornmed by a few clerks rather than separately
in each unit. The scheduling functions of the C ainms Adjudication and
Vocational Rehabilitation Units would al so be consolidated. As services
were increasingly centralized, the ratio of secretaries to judges could
be reduced. A newly created position of “Adm nistrative Oficer” would
manage all the routine nonjudicial activities (such as file creation
public inquiries, ratings, vocational rehabilitation plans, etc.) taking
pl ace at each district office, though the Presiding Judge woul d be
responsi ble for activities related to “disputes.” Finally, an enhanced
series of performance neasurenents were proposed in order to gauge the
efficiency and effectiveness of each unit’s operations; nost of these
nmeasures woul d be collected by the future inplenentation of the Wrkers’
Conpensation | nsurance Systemrequired by the 1993 reforns.

One key outgrowth of the study was the eventual establishnment of
the Presiding Judge as the sol e supervisor responsible for the operation
of all DWC staff in the four key units at each branch office. Wile | &A
O ficers, Vocational Rehabilitation Counselors, and Disability
Eval uation Unit raters m ght recei ve professional guidance from Area
Managers, day-to-day supervision on control now was in the hands of the
Presi ding Judge.’® Another major change was the creation of Regiona
Phone Centers designed to handl e nost tel ephone calls to branch offices.
If the custoner service provider at the Regional Center was unable to
respond to the inquiry, the call would then be redirected to soneone at
the branch office. Sone personnel at branch offices were transferred to
staff these offices, a nove that reportedly caused great disruption
during the transition to centralized services. As of this witing,

Regi onal Centers are functioning only in the Northern (in WAl nut Creek)
and Sout hern (in San Bernardi no) Regions and there is talk of

consolidating all such operations into a single |ocation

79 A 1997 CHSWC study al so suggested the need to place the
Presiding Judge in charge of all DWC staff at district offices.
Conmi ssion on Health and Safety and Wrkers’ Conpensation, CHSWC Profile
of DAC District Ofices (nenorandumto Casey L. Young, Administrative
Director, D), California Departnent of Industrial Relations, June 25
1997.



THE CHSWC OFFI CE PROFI LE PRQIECT

In Novermber 1996, the Conmi ssion on Health and Safety and Wrkers’
Conpensation began a study of the operations of district offices of the
DWC in response to office closings and conpl ai nts about the |evel of
services to litigants. Surveys were sent to each location to collect
data on equi pment, cal endar settings, |ien backlogs, staffing Ievels,
and workl oad. Additionally, formal “walk-throughs” were conducted at
selected offices for further information

In June of 1997, a nenp was provided to the then Administrative
Director of the DW that detailed the major findings of the project
team 80 Areas of concern included a lack of performance standards (such
as casel oads for judges and uniform guidelines for case assignnent) for
nonitoring staff and operations; inconsistent adherence to established
policy and procedures (especially in regard to continuances); a failure
to properly plan for evol ving equi pnent and data processing needs;
severe shortages of clerical staff at sonme |ocations; disparities in the
level of facilities fromlocation to |ocation; confusion in the
organi zational structure within offices with only the d ains
Adj udi cation staff and judges reporting to the Presiding Judge (others
reported to off-site nanagers); case files stored haphazardly; and a
backlog in lien clains driven in part by the filing of liens for
paynments made ten years previously and in newer cases, a failure to
provide lien claimants with proper notice.

The report reached the follow ng concl usions:

* The Regional Manager positions that were created in 1995
appeared to have a generally positive effect upon operationa
consi stency w thin regions.

* Better coordination should be attenpted to help resol ve
outstanding liens filed by the state Enpl oynent Devel opnent
Depart ment .

e Future district office closures should be done only after cost-
benefit anal yses have been perforned.

» Workload versus staffing ratios should be reassessed.

80 Commi ssion on Health and Safety and Wrkers’ Conpensation, CHSWC
Profile of DIWC District Ofices (1997).



« Statew de standards for cal endar settings are needed.

« Existing continuance policies needed better enforcenent.

e« A mjor onetinme capital investnent in infrastructure was
needed.

« Any changes to notice policies should be the subject of a cost-
benefit analysis so that any short-term savings of having the
parties rather than the DW provide notice are not offset by
addi ti onal heari ngs.

It is not clear what effect the CHSWC Office Profile Project had

upon t he deci sions of upper-level DW administration at that tinme.

RECENT CHANGES

By January 1997, a nunber of branch offices (Agoura, Norwal k, and
Pasadena) in the Central Region that had experienced declining filings
were closed in favor of other Los Angeles County offices as part of
cost-cutting measures. Though in danger of also being shut down in
January of 1998 as a result of a review of DWC facilities conpleted in
Cct ober 1996, the Anaheimoffice was given a reprieve in Septenber 1997.

In [ate 1998, the DWC was reorgani zed to incorporate sone of the
recommendati ons of the KPMG report. Incoming mail at the branch offices
woul d now be handl ed by a centralized pool of clerical staff (rather
than by Ofice Assistants attached to the various units). The first
full-fledged Regional Call Center was al so established to provide
centralized responses to tel ephone inquiries about the status of a
wor kers’ conpensation benefit claimregardl ess of whether the
i nformati on touched on cl ai ns adjudication, disability evaluation, or
vocational rehabilitation. The key idea, as suggested by KPM5 was to
separate “clains resolution” services (which mght or mght not have
anything to do with an actual WCAB case) from “di spute resol ution”
services that by and large required nore formal handling.

In February of 2000, a nunber of new uniform pl eadi ngs and
procedures becane effective. A standardized Pre-Trial Conference
Statement was adopted to allow parties the option of conpleting the
mul ti page listing of stipulated issues, areas still in dispute, and

anticipated evidence to be filled out prior to the appearance. A form



was al so devel oped that allowed judges to use a single page to record
their orders follow ng conferences and other matters. This “Pink Fornf
(so call ed because of its color) conbined individual docunents for
M nutes of Hearing, Oders Taking O f Calendar or for Continuance, and
other judicial actions; another purpose was to hel p Presiding Judges8!
and others get a better idea of not only what a judge ordered but just
as inmportantly, why.

Despite these new fornms and other minor devel opnents, the workers’
conpensati on adjudi catory process has not changed markedly since the

advent of the 1993 reforns.

81 Some of the lien-related problens were clearly inproving during
the study period. A backlog in calendaring sone 6,000 |ien DORs at one
of fice had been cut in half by the tine the CHSWC project staff nmade a
subsequent visit.



CHAPTER 5. THE CURRENT WORKLCAD OF THE WCAB

OVERALL DEMANDB2

Qut of the approximately one mllion annual workers’ conpensation
clains against insurers and self-insured enployers in California,?83
about 200, 000 new cases are begun with the WCAB each year.84 The

nunbers of new cases in recent years are nuch | ess than the peak |evels

82 Case and transaction type counts in this chapter are, unless
ot herwi se indicated, derived from RAND s analysis of the DWC s networked
case managemnent system (which for ease of reference we have | abel ed as
“CAOLS"). For nore information on our use of this system see Initial
Steps in CHAPTER 2. Wiile CACLS certainly has its drawbacks as a case
management and anal ysis tool (see DWC C ai ns Adjudication Unit On-Line
Case Managenent Information Systemin CHAPTER 17), it is the officia
el ectronic repository for data concerning every fornal case filed with
the DWC. Anal yzing CAOLS data is difficult because many of the
under | yi ng assunpti ons about case processing that were used during its
installation in the 1980s are no |onger valid and the sonetines
cunber some way case event histories are stored can be a source of
confusion for those trying to extract neani ngful information fromthe
system Virtually all of the staff menbers who were part of the
ori ginal CACLS devel opnent and inplenmentation no | onger work with the
DWC and so there is a noticeable |lack of institutional menory in this
area. For exanple, the methodol ogy enpl oyed by anal ysis prograns used
for decades by staff to obtain summary information for annual reports
and the like are not well understood any |onger. Because there is no
“correct” way to count certain types of events, nunbers yielded from
data will vary significantly depending on the assunptions of the
i ndi vi dual doing the analysis. As such, we use aggregate CAOLS data not
for precise counts but rather for getting a meani ngful perspective on
the rel ative magni tude of particul ar events or pleadi ngs.

83 The total numbers of workers’ conpensation clains in 1998 and
1999 have been estimated at 1,037,639 and 993, 274, respectively, and
38.2% of all workers’ conpensation clains in 1996 involved tenporary or
permanent disability indemity clainms. Electronic mail message from
Mar k Johnson, DWC Audit Manager, to Frank W Neuhauser, June 1, 2001

84 The nunber of “open” or “active” cases before the WCAB i s nuch
greater than the number of new case files. 1In 2000, for exanple, about
520, 000 cases in the WCAB had sone sort of activity noted in the CAOLS
transacti onal database. Not all such activity consists of what one
m ght view as traditional litigation; besides trials and conferences,
new case openings, the filing of pleadings, and the |ike, “case
activity” includes fairly trivial events such as routine address updates
and the archiving of the physical case file to the State Records Center



seen in the mid-1990s, a somewhat surprising result given an expandi ng
popul ati on and a growi ng state econony.8> |In 1995, a total of 242,557
Applications and case-opening settlenents were filed conpared to just
195,369 in 2000. Opinions differ for the change, but according to the
Conmi ssion on Health and Safety and Workers’ Conpensation, the
significant decline in clainms associated with industrial illnesses and
injuries fromthe nmid-1990s is due to “shifts in the workforce, greater
enphasi s on workpl ace safety, continued efforts to conbat workers’
conpensation fraud, limtations on psychiatric injuries, and changes in
enpl oyer reporting patterns.”8 \hatever the reason, the number of new
cases has renained fairly stable since 1997.

A simlar story is told when one | ooks at new cases opened only by
the filing of an Application for Adjudication, as the nunber of such
pl eadi ngs has been steady over the past few years as well. Applications
are not the only way a case can open and thereafter require clerica
and/ or judicial action fromthe WCAB (see Table 5.1); workers and
i nsurers often reach agreenent on a settlenment of a claimeven if the
matter has never been brought to the attention of the WCAB previously
and when that document is filed for the purpose of a judicial review, a
new case nunber is issued and a file is created just as if an
Application had been filed. A not-insignificant anount of clerical
resources are expended to open any new file, even if only for the
purpose of settlenment review, and judges nust at |east spend some anobunt
of time considering the adequacy of a case-opening agreenent. But it is
unlikely that cases opening with a settlement will require a conference
or trial later on in their lives, events that require far nore judicial
attention and staff support. As such, Applications are a reasonable way

to view changi ng workl oad | evel s.

85 From 1997 to 2000, the total nunber of case opening Applications
and settlements have fl oated between 188,000 to 198, 000 each year
During the md-1990s, new filings were nuch hi gher and ranged between
213,000 and 243,000. Commission on Health and Safety and Wrkers’
Conpensati on, 2000-2001 Annual Report, California Departnent of
I ndustrial Relations, Septenber 2001, p. 100.

86 Commi ssion on Health and Safety and Wrkers’ Conpensation, 1999-
2000 Annual Report, (2000), p. 5.



Table 5.1
Types of Case Openings (Openi ng Docunents Received, CY 2000)

Type Frequency Per cent

Applications for Adjudication 159, 467 81.5

Case- Qpeni ng “Conproni se & Rel ease 14, 884 7 6
Settlements

Case-Qpening “Stipulation with
Request for Award” Settlements

21, 288 10.9

As can be seen by Figure 5.1, relatively flat nunbers of new
Appl i cations have been matched by relatively flat nunbers of authorized
positions in the Cains Adjudication Unit. It should be noted, however,
that the historical experience within the DAWCs CA Unit is that the
nunber of positions actually filled can be much | ess than the authori zed
nunbers (see CHAPTER 10); neverthel ess, authorizations provide an
adequate insight into how adninistrators and policynmakers have perceived

the need to address changes i n workl oad.

New Applications Versus Authorized Staff Levels

180,000 900
160,000 -+ 800
140,000 ‘\‘\./0—0——‘ -+ 700
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ic 80,000 + T 400 & | Total Authorized, Judges
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40,000 + ———ee " N A 1200
20,000 + -+ 100
0 } } } } } } 0
94 95 96 97 98 99 00
Year

Figure 5.1 Applications and Authorized Positions8’

87 Staff-level data in this figure is derived frominformation
provided to RAND by the DWC. See the discussion contained in Data
Availability in CHAPTER 10. Counts of new Applications cone from
Conmi ssion on Health and Safety and Workers’ Conpensation, 2000-2001
Annual Report (2001), p. 100.



A richer picture of what the workload of the WCAB i s can be seen by
| ooki ng at cl osed cases rather than new openings. |n one sense,
wor kers’ conpensation disputes are never truly “closed” in the sane way
one mght characterize a traditional civil case in which a settlenent,
verdict, or dispository ruling has taken place. Unlike typical civil
cases, natters before the WCAB can have multiple trials to decide
reoccurring issues, settlenments can be reopened dependi ng on changi ng
ci rcunmst ances, and even judicial verdicts intended to resolve the case-
in-chief can be easily revisited down the line. It is not unusual for a
branch office of the WCAB to routinely request the return of |ong-
archived case files fromthe State Records Center in order to address
new problens in a case that was essentially di sposed of five or nore
years previously. Nevertheless, in order to get a better understanding
as to how cases are processed, we can nake a few assunptions that will
allow us to find a set of cases where sonme sort of closure was reached
In the tables below, we defined a case closed by a “settlenent” as
one where a Conproni se & Rel ease was approved or a Stipulation with
Request for Award was granted; a case closed by a “finding” (typically
one issued following a trial and formal decision on the nmerits) as one
where a judge issued a Findings & Award, a Findings of Fact, or a
Fi ndings & Order; and a case closed by “other” neans as one where a
di smissal of the claim a lien or conmutati on order, or any one of a
nunmber of other types of final orders were issued. Looki ng only at the
192,000 cl osing events that were recorded by the DWC s transactiona
dat abase maintained for use by the C ains Adjudication Unit as having

taken place during cal endar year 2000,88 it is clear that the primary

88 |t should be understood that the nunbers in the table include
sonme doubl e counting. |If a single case record indicated that two or
nore “closing” orders were entered during CY 2000, then each cl osing was
treated as a separate event. As such, the nunber of actual cases that
had closing orders issued will be smaller than the nunbers shown in
Table 5.2. W also do not take into account the problem of parallel
entry of a single event for related cases (see Specific Types of Filings
and Judicial Actions, below). W elimnate such double counting for
subsequent tables dealing with closing orders but preserve it here
because the discussion in this section includes a consideration of how
the cases were originally opened (which is an event that is not affected



busi ness of the WCAB is in encouraging, review ng, and approvi ng
settlenents (Table 5.2):

Table 5.2
Type of Cosure (Closing Oders Issued, CY 2000)
Type Frequency Percent
“Fi ndi ngs” 14, 765 7.7
Settlements 160, 788 83.9
O her d osures 16,176 8.4

Wil e cases that are concluded by sone sort of judicially
determned finding are likely to have run the entire ganut in what one
m ght think of as a classic workers’ conpensation case,8% it is not
cl ear how much in the way of judicial and staff resources would have
been expended when a case was resolved only by settlenent. Sone of
these matters could have started out as a case-opening settl enent
(essentially, filing a proposed settlenent operates in the same way as
an Application if no case nunber had previously been issued) and al nost
i medi ately the agreenment was revi ewed and approved with no court
appear ances what soever. Sonme of these settlenents could have been filed
after the Application but before any requests were nmade to have the case
placed on the trial track (represented by the filing of a DOR); in other
words, court appearances in such cases would not have been likely
either. Finally, sone of these settlenents m ght have conme about after
a DOR was filed and an MSC was schedul ed. For such cases, the point at
which the settlenent was actually approved could then run the ganut from
prior to the actual start of the MSC (essentially the parties arrived at
the branch office of the DIWC with an agreenent already in hand) to after

a trial had been held and concl uded (but before a final decision was

by the parallel entry problen) and because we are interested in the
| evel of judicial activity expended by such cl osures.

89 |n other words, an Application was filed; a Declaration of
Readi ness was subsequently filed and as a result, a Mandatory Settl enment
Conference was schedul ed; at the conclusion of the MSC, no settlenment
had taken place, so a regular hearing was schedul ed; and follow ng the
hol ding of the trial, a judge eventually issued sone sort of dispositive
ruling.



i ssued) with nunerous appearances and judicial interventions required
al ong the way.

In order to see where cases fit into the continuum of effort
expended by the DWC, we defined a case opening as either one begun by
the filing of an Application, a settlenent, or one of a series of
speci al pleadings that caused the issuance of a case nunmber for the
di spute where none had existed before (such as a claimfor a “Serious &
WIllful” penalty prior to the filing of an Application).

Initially, the 15,000 cases disposed of by a Findings inplicitly
requi re some sort of significant judicial involvement. In other words,
nearly 8% of case closures generally reflect what might be considered a
paradigmlitigation path of an initial case opening, various conferences
(at least one), and eventually a trial. Wat took place in the other
92% of cases (161,000 cases resol ved by settlenents and 16, 000 cases
resol ved by other types of closures) that did not end in trial?

As shown in Table 5.3, sonme 70,000 settlenments are approved each
year without the case ever being placed on the trial track. |In other
words, 44%of all settlenents (and 37% of all closures of any type) take
place with only a mininmal anmunt of interaction with the judges of the

WCAB beyond the tinme needed to review the proposed agreenent.

Table 5.3
Key Events in Cases with C osure by Settlenent
or O her Nonfindings Qutcone (CY 2000)

Q her Q her

Openi ng Type Settlenent Settlenent, Cl osure Cl osure
Cat egory w o DOR DOR Fil ed w o DOR DOR Fil ed
Appl i cation 40, 228 80, 484 5, 969 8, 904
Qpeni ng

Sett | enent 29, 231 9, 667 682 255
qui;i Pépe of 635 543 216 150
T‘g %'Sufr‘;r T-)l;gles 70, 094 90, 694 6, 867 9, 309

This figure should be considered as the absolute floor for the
nunber of “I ow demand” sorts of matters handl ed by WCJs; when

settlenents that are reached at the very start of (or prior to the date



of) the MSC wi thout any intervention of the judge are included (as well
as those closing orders that were issued without a conference or hearing
of any sort; this would include dismssals for |ack of prosecution), it
may be that [ess than half of all formal cases filed annually with the
WCAB are truly ones where any serious judicial involverment is required.
Thi s suggests that those seeking to streamine or nodify the process by
whi ch workers’ conpensation disputes are resolved need to separately
consi der the types of cases that are settled without any formally
schedul ed appearances, those that are settled with sone amount of in-

court activity, and those that actually reach the trial stage.

SPECI FI C TYPES OF FI LI NGS AND JUDI Cl AL ACTI ONS

In cal endar year 2000 (the | ast conplete year of data we have
avail able in the version of CAOLS provided to RAND), 81% of the 195, 000
new cases filed with the WCAB were new Applications for Adjudication
with the rest being case-opening settlenents. Beyond a sinple count of
t he case openi ngs, however, our analysis of the DAWC s transactiona
system had to nake a significant adjustnment to the data in order to
better reflect actual events. Once a new case is started, it is the
typical practice of the DAC to match the social security nunmber of the
appl i cant agai nst the CACLS database to determ ne what other workers’
conpensation disputes are still open for the same individual. Wile the
matters could be litigated separately, very often the defendants are the
sane entities and it nakes sense fromthe standpoint of all the
litigants to try to resolve all outstanding issues (regardl ess of the
date of the injury) at the sanme tinme. This nakes getting accurate
counts of postopening events somewhat problematic because when multiple
cases are linked up in this manner, staff nenbers performng data entry
tasks to record new pl eadi ngs being filed, conferences and trials being
hel d, orders being issued, and the like duplicate the entry in al
associ ated cases. Thus, a code for “MSC held” in the CACLS dat abase
m ght show up in two or nore cases even though there was only one actual
appear ance by the applicant and the defendants. 1In order to avoid
mul tiple counting, our analysis of CAOLS data ignores all duplicate

pl eadi ngs, orders, hearings, etc., when we found that the sane
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i ndi vidual received the sane code for the sane type of event on the sane
day in two or nore cases. This is not an insignificant adjustnent; for
exanpl e, there were 161,000 settlenments “approved” in cal endar year
2000, but in actuality, judges signed off on 126,000 separate
agreenents. 90

What sorts of nonopening pleadings are being filed? For the nost
part, clerical staff spends their day, handling new Decl arations of
Readi ness and proposed settl enent agreenents, with attorney’ s fee

requests the next-largest single category (Table 5.4).

Table 5.4
Petitions and her Pleadings Filed, CY 2000

Type Frequency
Attorney’s Fees 34, 366
Chal | enges 825
Commut ation Petitions 1, 996
Decl arati ons of Readi ness 179, 741
Di sni ssal s 6, 830
C?ézgﬁhzgz to Decl arations of 15, 420
O her Type 37, 275
Penalty Petitions 8, 659
Reconsi deration Petitions 4,431
Reopeni ng Petitions 5,839
Suppl ement al | nsurance Fund 215
Petitions
Settl enents (proposed) 104, 463

Post ponenents of one type or another (i.e., continuances and orders

taki ng cases off the trial calendar9l) far and away nake up the majority

90 Based on our discussions with judges, it did not appear that
dealing with a universal settlenment involving, for exanple, three
separate injury clains was generally considered to be three tines as
difficult or three tinmes as tine-consumng as a single injury agreenent
(as long as nmultiple enployers or insurers are not involved). Oficia
DWC statistics for case-closing events also drop duplicate counts
recorded in nmultiple files for the sanme type of activity for the sane
wor ker taking place on the sane day.

91 An order taking the case off cal endar or “OTOC’ essentially
results in a “cancellation” of the request inplicit in the Declaration
of Readiness to have a trial as soon as possible on sone or all of the
out st andi ng i ssues of the case. OICCs are often issued at conferences
after one party has convinced a judge that a subsequent trial would be
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of significant interim (non-case dispositive) orders issued by WCAB
judges (Table 5.5).92 Though attorney fees are usually made a part of a
decision on the nmerits or incorporated into approved settl enent
| anguage, sonme 36,000 separate orders were issued as well, many
i nvol vi ng depositions and vocational rehabilitation services. The
under st andabl e desire of counsel to have the WCAB process those requests
as expeditiously as possible has led to some controversy over whether
attorneys should be allowed to approach judges essentially upon demand
for imediate review of the petition outside of a nornmal conference or
hearing setting (see The “Wal k- Through” Process in CHAPTER 15). In
contrast to the 15,000 Objections to the DOR that were filed in CY 2000,
only about 1,700 interimorders were issued that definitively ruled on
the petition one way or another. However, it is likely that judges
al nost al ways make an inplicit decision on an opposing party’s request
to not place the case on the trial calendar when the litigants appear in
person at the Mandatory Settl ement Conference (see Screening Versus
bj ections Review in CHAPTER 14).

The remaining large categories of specific interimorders in Table
5.5 involve questions of when a matter will actually be “subnmitted” for
a judge’'s decision (43,000 “Subm ssion Made” and 35, 000 “ Submi ssi on
Pendi ng” orders). Subm ssion does not nean the judge actually makes a
decision at the tine but rather that all necessary information is
avai |l abl e. The nost inportant context in which the question of
subm ssion arises is in the posttrial decisionmaki ng process. For a
variety of reasons including the tinme needed to draft and conplete a
Sunmary of Evidence, to obtain sone sort of additional evidence or
argunent, or to get a fornmal rating performed by the DEU, the judge can
tenmporarily defer consideration of the testinony received at trial unti
such time as he or she is satisfied that all necessary docunents and

other materials have been received. This is an inportant issue because,

premature at the present tinme. |In order to get back in the queue for
trial, the other party nust then file a new DOR

92 “Other InterimOders” constitute a variety of high-volune but
essentially routine judicial acts. For exanple, the category includes
sonme 37,000 “cal endar nenps” that were witten to request that the
cl erks schedul e sone sort of future conference or trial
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as will be seen in The Degree of Success with Meeting Tine Limts bel ow,
the 30-day “clock” requiring a judge to issue an Qpi nion and Deci sion
following a trial (or the 90-day lint in which a judge's salary would
be withheld for unconpleted decisions) does not begin to tick until the
judge personally decides the case is ready for subm ssion. The nunber
of interimorders involving subm ssions made or pendi ng shown in Table
5.5 is nuch larger than the nunber of trials because the order appears
to be al so used when proposed settlenents are received and the judge has
chosen to defer an imedi ate decision. There is also evidence that the
manner in which non-trial related subnission actions are interpreted by
clerks and secretaries and keyed into the CAOLS database is both

i nconsi stent and unreliable.

As noted earlier, disputes before the WCAB are usual ly resol ved by
neans of settlenent; of the 150,000 cl osing orders issued, 84% were
approval s of Conprom ses & Rel eases or Stipulations with Request for
Award (findings issued after a trial or other decision on the nerits
were made in only about 8% of all closures). One interesting facet of
closing orders is the relatively |arge nunber of lien orders. Oficia
policy mandates that |ien decisions separate fromresolution of the
case-in-chief should be a rarity (see Lien Procedures in CHAPTER 14),
but when both closing and interimlien orders are included, sone 15,000
distinct rulings on lien were issued in CY 2000. Nevertheless, this is
a marked i nprovenent fromthe m d-1990s when nore than twi ce that nunber

was deci ded each year. 93

93 Conmi ssion on Health and Safety and Wrkers’ Conpensation, 2000-
2001 Annual Report (2001), p. 106.
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Table 5.5
Cosing and Interim Orders Issued, CY 2000
Type Frequency
d osi ng—bi smi ssal 4,378
d osi ng—i ndi ngs | ssued 11, 354
d osi ng—tien Orders 1, 930
C osi ng—&t her d osure 6, 533
C osi ng—Sett!| enent Approved 126, 162
Interi mApplication Rejected 343
Interi mAttorney’'s Fees 36, 391
I nteri m€ase Conti nued 70, 646
Interi mbismissal (partial) 3,011
Interi m¥indings (partial) Issued 971
Interi mtien Oders 12, 966
Interi m©bjection to DOR Deni ed 993
Interi m©bjection to DOR G ant ed 754
Interi m&ther InterimOder 97, 329
Interi mOTOC (case off cal endar) 127,414
Interi mSettl ement Approved 2,301
Interi mSettl ement Denied 923
I nteri m-Subni ssi on Made 43, 240
I nt eri m-Subni ssi on Pendi ng 35, 263

Mandat ory Settl ement Conferences (MSCs) are by far the npbst conmon

of ficial

in-court events for

parties to attend (Table 5.6).

Some

124,000 MSCs were noted in the CAOLS dat abase as having been “held,”

t hough the counts in Table 5.6 should be consi dered an upper
CACLS i ndi cates that

t he actual

a conference or

nunber

of official

trial

sessi ons conduct ed.

bound to

has been held when in fact the parties i mediately

requested and were granted a continuance or order taking the matter off

the trial

woul d be incorrect to say that

heari ngs,
accurately,

until

or continued for a variety of

t hat

Settl ement Conference stage go on to have a tria

cal endar,

especially in regard to settl enent.

174, 000 conferences,

As such,

it

9, 000 expedited
and 54,000 trials were started and conpleted in CY 2000.

t hese events were schedul ed and remai ned on the cal endar

t he day of the event

per haps just one out of three cases that

reasons). Still,

set for

reach the Mandatory

Mor e

(when many of them would have been cancel ed

t he nunbers do suggest

the future



- 104 -

Table 5.6
Conf erences and Hearings Schedul ed, CY 2000
Type Fr equency
Mandat ory Settl enent Conferences 123, 744
O her Conferences 48, 276
Expedi ted Heari ngs 9, 248
Heari ngs, O her 7,440
Heari ngs, Regul ar 46, 706

THE DEGREE OF SUCCESS W TH MEETI NG TIME LIM TS

Statutory Authority

G ven the concerns of many stakehol ders that the workers’
conpensation process should at all tinmes be an expeditious and i nfornal
one, it is not surprising that a nunber of |egislatively enacted
mandat es control how matters are resolved. The filing of the nost
conmon judicial action request, the Declaration of Readi ness, starts the
clock ticking on the tinme available to the WCAB to resol ve a dispute.
Fromthat point, the WCAB has 30 days to conduct a Mandatory Settl enent
Conference and 75 days to hold the trial (or “regular hearing”). Under
LC §5502(d) (1),

In all cases, a nandatory settlenent conference shall be

conducted not |ess than 10 days, and not nore than 30 days,

after the filing of a declaration of readiness to proceed. |If

the dispute is not resolved, the regular hearing shall be held

within 75 days after the declaration of readi ness to proceed
is filed.

The holding of such a trial within the 75-day tine [imt, however,
does not necessarily nean a decision will be rendered at that tine.
I ndeed, under LC 85313, a judge has up to 30 days after tria
“subm ssion” in which to formally decide the relative rights of the

parties:

The appeal s board or the workers’ conpensation judge shall
within 30 days after the case is subnmitted, nake and file
findings upon all facts involved in the controversy and an
award, order, or decision stating the determ nation as to the
rights of the parties. Together with the findings, decision
order or award there shall be served upon all the parties to
t he proceedings a summary of the evidence received and relied
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upon and the reasons or grounds upon which the deternination
was nade.

The key here is when the matter is submitted. “Submi ssions” are
defined under AD Rule 89711(d) as the point at which the record is
cl osed and no further evidence or argunent will be allowed in. This is
not the same as the close of testinmony of the formal hearing.
Submi ssion mght indeed occur at the end of live testinony, but it mght
al so occur many weeks or nonths later when the judge is satisfied al
requi red evidence or ratings have been received. Wen exactly a case is
formally submitted for a decision essentially rests in the hands of the
trial judge. This is an inmportant consideration that goes beyond the
i mperatives contained in LC 85313 because under LC 8123.5(a), a judge

...Mmay not receive his or her salary as a workers’

conpensation judge while any cause before the workers’

conpensation judge remai ns pendi ng and undeternined for 90
days after it has been submitted for decision

By deferring the official date of actual subm ssion, judges can
concei vably give thensel ves sone breathing roomfor avoidi ng any
potential paycheck cutoff (a practice frankly admitted by a nunber of
our judicial interviewes).

If the parties need a nore imedi ate resolution for high-priority
probl ems, a Request for Expedited Hearing and Decision can be filed
i nstead of the DOR under a number of specified circunstances. |f
granted, both the hearing nmust be held and a decision issued follow ng
the filing of the Request. There is no intervening conference sinlar
to the MSC under LC 85502(b), but the types of disputes available for
expedited handling are linited:

The adnministrative director shall establish a priority

cal endar for issues requiring an expedited hearing and

decision. A hearing shall be held and a determ nation as to

the rights of the parties shall be nade and filed within 30

days after the declaration of readiness to proceed is filed if

the issues in dispute are any of the follow ng:

(1) The enployee’s entitlenment to medi cal treatnent

pursuant to Section 4600.

(2) The enmployee’s entitlenent to, or the anount of,
tenporary disability indemity paynents.
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(3) The enployee’'s entitlenent to vocational rehabilitation
services, or the term nation of an enployer’s liability to
provi de these services to an enpl oyee.

(4) The enployee’s entitlenent to conpensation from one or
nore responsi bl e enpl oyers when two or nore enpl oyers dispute
liability as anong thensel ves.

(5) Any other issues requiring an expedited hearing and
determination as prescribed in rules and regul ati ons of the
admi ni strative director

Unlike regular trials, time intervals for Expedited Hearings do not
depend on a judge’'s determ nation of when the natter m ght be subnitted.
The determination nust be filed within 30 days of the request for
expedi ted handling regardl ess of whether the judge feels nore tine is

needed.

Tinme to Key Event Trends

So how has the WCAB been able to nmeet the LC 85502 mandates in
light of this relatively stable environnent?

Wi | e sone inprovenent has been the experience regarding initial
conferences (froman average of 81 days fromDOR filing in late 1995 to
64 days in late 2000), a nuch nore dramatic change took place with
trials (Figure 5.2). In 1995, nearly 200 days were required to hold a
trial while in nore recent tines, cases are getting to regul ar hearing
in about 3.8 nobnths. Both the DOR-conference and DOR-trial averages
remai n over the statutory nmaxi muns but neverthel ess evi dence a system
that is much quicker than traditional civil courts. Expedited hearings
have al so shown qui cker response tinmes: in late 1995 an average of 36
days were required to turn out an expedited decision while the DAC is
now generally able to conply with LC 85502(b) in an average of just 30
days.
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Time from DOR to Conference, Trial, or Expedited Decision
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Figure 5.2 Key Interval Tinmes%

It should be noted that these estinates are for systemi de
performance and so obscure inportant differences between branch offices,
differences that mght nmean that litigants in an entire region of the
state would have to routinely deal with far worse processing tinmes.
Moreover, there may be particul ar cases where extrene delay in every
aspect of the litigation has been the experience right fromthe very
start even if the office in which it is being handled (or the DWC
generally) is able to provide nbpst cases with a conference, trial, or
expedi ted decision on time. Charts such as these do not reveal the
significant inmpact on the lives of individuals that is wought by a
failure to resolve a workers’ conpensation dispute in the shortest
length of time possible. Reflecting sinilar concerns, the legislative
nmandate to the WCAB and DWC to nake a conference available within 30
days of the filing of a DOR (or a trial within 75 days or an expedited
hearing decision within 30 days) is couched not in terns of nmean or

“

nmedi an tinmes but instead in absolutes: “...shall be conducted...,”
“...shall be held...,” and “...shall be made and filed....”
The averages in Figure 5.2 were generated in the way the DW has

traditionally analyzed its online systemof transactional information

94 Conmi ssion on Health and Safety and Wrkers’ Conpensation, 2000-
2001 Annual Report (2001), p. 103.
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but there is good reason to suspect that such tinme intervals are
calculated in an extrenely conservative way. Mtters that are schedul ed
to be held (such as an MSC followi ng the receipt of a DOR) but for one
reason or another are continued to another day (even at the request of
the parties) appear to be figured into the DWC estimates using the tine
fromDOR filing to the concluding conference rather than using the
interval fromDOR filing to the first (though unfinished) conference.
Thus, the averages are driven upward each tinme a conference or trial is
begun but subsequently postponed. While this nethod of cal cul ating
intervals provides incentives for WCAB judges to disfavor the granting
of a continuance or an order to take the case off the trial cal endar
(because of such orders’ adverse inpact on average time intervals), no
matter what the cause, it is a | ess accurate neasure of an office’s
ability to provide litigants with a conference or hearing in a tinely
manner. Accommodating requests to schedule a trial or a conference at a
time nmore convenient to the parties rather than at the earliest
avai | abl e cal endar setting the office has to offer al so pushes the
averages upward. In any event, there clearly has been an inprovenent in
this area, regardl ess of whether or not the WCAB is doing a better job
of neeting the nandates than the charts are show ng.

Wil e other factors may have al so contributed to the decreased
times, plumeting demand by litigants for conferences and trials since
the m d-1990s seens to have given the WCAB the relief needed to nove
nore expeditiously. Though stability has been the situation recently,
the early years of the 1990s were marked by substantial growh in the
nunber of new cases and their associ ated demands upon judicial and
clerical resources.% In 1993 (the last major year of the 1989 reform
procedures), 178,760 new cases were begun. By 1995, however, that
nunber had clinbed to 242,557 new cases annually, an increase of 36%
Annual filings eventually contracted to 197,598 by 1997, but during the
i nterveni ng “bubble” years, tens of thousands of additional conferences
and trials of all types would have been needed to nove the extra cases

to resol ution.

95 Conmi ssion on Health and Safety and Wrkers’ Conpensation, 2000-
2001 Annual Report (2001), p. 100.
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Wth relatively fixed resources available to the WCAB to schedul e
and hold these hearings, the tine fromthe filing of the Declaration of
Readi ness to either a conference or a trial would have noved upward
during the early 1990s and then noved downward as the situation returned
to “normal.” While there is sonme flexibility available to
adnm nistrators in ternms of the nunber of conferences that a judge will
hol d during a three-and-a-hal f-hour norning or afternoon cal endar (at
the present tine, some offices schedule ten conferences or |ess per
cal endar while others schedul e as many as 30; see Conference Cal endars
in CHAPTER 7), if the calendar is too packed the average time avail able
for each conference will be so short that the event might degenerate
into nothing nore that a roll call and the logistics of handling the
crowds of attorneys might overwhel mavail able office space.% Wth the
surge of cases being filed during the peak years, the predictable
response for administrators would have been to extend out the conference
cal endar queue further and further. Moreover, the inpact of the
additional filings would have been felt in the clerical section of the
office as well. As discussed in Cerks and the Pace of Litigation in
CHAPTER 11, the time and effort needed to process DORs to the point at
whi ch a cal endar clerk can find an open conference date and enter it
into the CACLS notice systemis not trivial. Wth the md-1990s spi ke
in requests for MSCs, clerks would al so have been hard pressed to keep
up with the paperwork and in the end, the front-end scheduling aspect of
conferences would al so have fallen further behind.

Thankfully, the situation is nmuch better today. As seen in Figure
5.3, the drop in the average tines to a conference has indeed been

mat ched by a simlar drop in the nunber of such hearings.

9 Even with the relatively stable demand experienced today, a 30-
conference MSC cal endar provides an average of just seven mnutes for
each case to attenpt settlenment with the help of the judge or to prepare
for trial by carefully reviewi ng the issues and docunenting antici pated
wi t nesses and ot her evidence. See CHAPTER 8. This situation should be
conpared to the average of ten minutes required during a conference
setting for the review and approval of a settlenment submitted at that
tinme.
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Conference Performance, 1995-2000
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Figure 5.3 Conference Interval Tinmes Versus Conferences Hel d97

Wiile trials do not have the sane problens in clerical processing
(the setting of a trial date following the end of the MSC gets nearly
i medi ate attention by the cal endar clerk while the attorneys stand
close by to approve the tentative day and tinme bei ng announced), the
ability to pack a trial calendar wi th additional hearings when denmand
goes up is not nearly as elastic as conference cal endars. Though in
conparison to civil courts, trials in the WCAB are rel atively short
events, but even two or three brief hearings can take up a judge's
entire day. There is little roomfor shoehorning nore trials into a
singl e session without running into the equally undesirable prospect of
regularly sending litigants home because the judge was unable to finish
ot her schedul ed matters that day. As demand went up during the 1990s,

the trial calendar reacted in a predictable manner and stretched out to

97 Data for the number of conferences held is from Comm ssion on
Heal th and Safety and Workers’ Conpensation, 2000-2001 Annual Report
(2001), p. 102.
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unacceptabl e I engths. Mreover, DOR-to-trial times are driven in part
by the time needed to first hold the required M5C, even with a
reasonable tine fromMSC to trial, if it took additional days to get the
MSC conpleted in the first place, the overall tinme to the regul ar
hearing would suffer as well. As with conferences, the decreased denand
for trials of late has resulted in better tinme interval averages (Figure
5.4):

Trial Performance, 1995-2000

70,000 250
60,000 +
200

50,000 +
7]
2 + 150
S 40,000 +
] = * T DY————————
I Q. |——Trials Held
k] ©
° [=] Average Days to Trial
3
£ 30,000 +
S -+ 100
z

20,000 +

- 50
10,000 +
0 } } } } } 0
95 96 97 98 99 00

Year

Figure 5.4 Trial Interval Tines Versus Trials Hel d%

The i nmprovenents appear to be bottonmi ng out. Denmand for
conferences and hearings has flattened, so it is unrealistic to assune
that the average tines to these hearings will inmprove any further absent
some ot her change in the way the WCAB operates. On the other hand, any
significant increase in hearing frequency or any reduction in staff is
likely to be associated with a novenent upward toward the | onger

interval tinmes of the m d-1990s.

98 pData for the number of trials held is from Commi ssion on Health
and Safety and Wbrkers’ Conpensation, 2000-2001 Annual Report (2001), p
102.



- 112 -

Ti me Mandates Versus Case Length

It should be kept in nmind that these DOR-to-conference and DOR-t o-
trial intervals (as well as the LC 85313 trial-to-decision interval)
neasure only partial segnments of an overall litigation process that
nm ght be thought of as the span of tinme fromthe nonment the jurisdiction
of the WCAB is invoked (primarily through the filing of an Application)
to the point at which the “case-in-chief” is resolved via trial or
settlenent and any outstanding liens or other renmaining natters are
taken care of. But the mere creation of a new case file (typically
occurring because of the filing of an Application) is not the true
trigger event for WCAB invol venent. After sone sunmary data is entered
into CAOLS and a new file nunber is assigned, the case essentially lies
dormant fromthe WCAB' s perspective until one of the parties asks the
judges to actually do sonmething. Until then, the litigants are solely
responsi bl e for overseeing the process where the worker is treated for
the injury, determining when the condition has beconme pernanent and
stationary, obtaining a nedical report that can then provide the basis
for an accurate disability evaluation, and then deciding whether to seek
approval of a privately negotiated settlenent or to request that the
case be placed on the active trial track. Until that point in time, the
prosecution of the case depends al nbst entirely on the actions of the
applicant and his or her attorney if represented, the defendants and
their |awers and clains adjusters, health care providers, nedica
evaluators, and the like; the WCAB is not really a player in this part
of the benefit delivery process for the vast majority of cases.

To get an idea of how nuch tine el apses during each of the critica
stages taking place fromthe point of injury to the point of fina
resol ution, we | ooked at cases in our CACLS database where some sort of
case-in-chief resolving order was issued (typically a settlenent
approval, findings and award or order, or a dismissal) during its life,
where sone sort of significant order was issued in cal endar year 2000
(indicating that it was active at sone point during that year), and
where an Application (rather than a case-opening settlenent) was the
pl eadi ng used to invoke the jurisdiction of the WCAB and assi gn a new

case nunber. In other words, these are closed cases that began life
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with the potential of proceeding down the paradigmlitigation track
(rather than imedi ately having a settlenent reviewed). As nentioned
previously, a case actually can have multiple “final resolutions” and
nunerous mnor events such as attorney’s fee requests essentially

t hroughout the life of the injured worker; cases where a cl osing

deci sion was issued are therefore not necessarily “over” fromthe
standpoi nt of any of the litigants. Nevertheless, the nunbers in Table
5.7 can shed sone light on overall tinme lines for cases that were

concl uded with reasonable finality.

Table 5.7
Key Interval Tines, “Cosed” Cases That Exhibited Sonme Activity
in CY 2000 and That Opened with an Application

I nterval Mean Days Medi an Days
Injury to Application 338 223
Injury to Initial Action Event 693 599
Injury to Last Significant Event 1029 918
Application to Initial Action Event 360 302
Application to First Case-in-Chief 573 494
Cl osure
Application to Last Case-in-Chief 627 532
C osure
In|t|a[ Action Event to First Case- 235 126
i n-Chi ef C osure
Initial Action Event to Last Case-in-
Chi ef C osure 297 155
Initial Action Event to Last 374 217

Si gni ficant Event

For the purposes of Table 5.7, an “Initial Action Event” is the
earlier of either a DOR filing or the filing of a proposed settl enment
for review That is the point at which a case begun quietly by an
Application is essentially kick-started for WCAB judicial action. A
“First Case-in-Chief Closure” is the first event recorded in CAOLS data
for a case that reflected an approval of a settlenent, the issuance of a
Findi ngs, or a disnissal (all of which resolved the case-in-chief); a
“Last Case-in-Chief Closure” is the last such event we found in the
file. The “Last Significant Event” is the last najor event found in the

file such as a case-in-chief closure but may al so include a variety of
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other types of rulings (such as a denial of a C&, approval of a partia
or amended settlenent, interimfindings of fact, and the like) in order
to pick up instances where there is nmop-up work still being done in the
file. We include this event because it takes into account the situation
where the case might have been resolved for the nost part with a
settlenent or trial, but there were still residual details (such as
outstanding liens) that needed the attention of the litigants and the

j udge.

If these cases are typical of litigation generally, then a medi an
of 223 days el apses between the date of injury and the filing of the
Application. But it takes 599 days (nedian) fromthe injury to the very
first point at which some sort of initial response is requested fromthe
WCAB. Fromthat request to the | ast case-in-chief closure took a nmedian
of 155 days and to the last significant event of any type took a medi an
of 217 days. Overall, workers’ conpensation disputes took a nedian of
918 days to run the conplete course frominjury to the point at which
any and all |oose ends have been tied up that night have renained after
essentially disposing of the main issues. Mst of what takes place from
start to finish in the overall workers’ conpensation process seen in
cases requiring adjudication is therefore clearly outside the control of
the judges and staff of the WCAB. Nevertheless, the WCAB i s the nost
visible face of an otherw se inpersonal workers’ conpensation
bureaucracy and so may get a di sproportional share of the blanme when
there is a glitch in any part of the overall benefit delivery system

Whet her this blane is justified or not, it does call into question
whet her Labor Code tine nandates for the WCAB go to the heart of the
probl em of getting workers’ conpensation benefits out faster. Even if a
conference is held within 30 days after the filing of the very first
Decl arati on of Readiness, a trial held about 45 days thereafter, and a
deci sion issued within 30 days after the close of testinony, the “case”
(as viewed fromthe perspective of applicants or lien claimants waiting
for final payment) can still drag along for years and years. The
frustration that clearly results fromsuch excruciatingly slow progress
(frustration that we were told about again and again fromletters, e-

mail, and phone calls fromlitigants during the course of this research)
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colors the entire workers’ conpensation experience including whatever
brief contact one night have with a DAC judge, clerk, or other staff
menber. Even if average tinmes fromDOR filing to key events are reduced
significantly in the future, the opinions of the overall process held by
those for whomthis social insurance systemwas designed to benefit are
not likely to change nmuch one way or another

For exanple, the statutory time mandates m ght be religiously
observed, but a lien claimnt who provided benefits right after the
injury occurred nay have to wait many years for the worker’s condition
to stabilize in order to pernmit the filing of a Declaration of Readiness
to place the case on the trial track and nove the nain parties toward
settlenent or a formal hearing. Fromtheir perspective, they have
“l'ent” the costs of their services at zero percent interest but mnust
wait patiently while the case appears to stunble al ong outside of their
control. The exact point at which a judge was required to actually do
somet hing is perhaps uninportant in the grand schene of things as viewed
by a lien claimant.9 Applicants are not likely to appreciate
conpliance with Labor Code time mandates either, despite the
consi derabl e effort and expense required by the DAC to provide (or at
| east attenpt to provide) tinely hearings. Al they know is that they
were hurt a long, long tinme ago and the “systeni hasn't responded
anywhere near as fast as would be denmanded by the significant inpact
upon their lives fromthe injury and resultant benefit dispute. It
nmakes little difference to soneone facing a financial disaster that the
cause of the lengthy tinme fromthe accident to ultinate resolution nay
be the result of factors conpletely off the radar screen of the judges
of the WCAB; all they know is that the workers’ conpensation process (of
whi ch the nost obvious synbols are the branch offices of the DWJ WCAB
and the people who work there) has taken years to get thema final check

and cl ose out the claim

99 |n actuality, lien claimants may be the only ones interacting
with the WCAB during the injury to DOR period due to the fact that they
are continually filing new or changed liens with the local office to
protect their interests in anticipation of final resolution



- 116 -

Even when a DOR has been filed, there may be only so rmuch that the
WCAB can do to nove the matter along smartly. In the case of an
appl i cant who has endured multiple injuries during the course of
enpl oyment, for exanple, there is little benefit to resolving each
i ncident in a pieceneal fashion when the defendant in each incident is
the sane entity. But subsequent injury begins a new cycle of nedica
treatnent and eval uation that draws out the tine fromthe initial traum
to final resolution for years (perhaps even decades) even if the WCAB i s
operating at peak efficiency. In far nore sinple cases, there may al so
be great delay after the pernmanent and stationary condition has been
reached. G ven the high denmand for certain specialists who are nuch
sought after for their services as an Agreed Medical Evaluator, it is
not unknown to have to wait as nuch as a year for an open appoi ntnent.
When both the applicant and the defendant have concluded that this
particular AVE is the only one who will address the issues related to
the specific injury adequately, there is little the judges and
admi ni strators of the WCAB can do to speed up resol ution besides
patiently waiting for the parties to conclude their business and request
a final deternination.

Though we di scuss el sewhere the propriety of having the WCAB get
involved in clains handling prior to the filing of a DOR and how nore
effective control mght be exercised over cases that are unreasonably
del ayed due to the desires of the parties (see CHAPTER 14), we are aware
that our focus upon legislative tinme nandates, especially when couched
in terms of inpersonal neans and nedi ans, nmay be of questionable
rel evance to the needs of litigants in particularly difficult cases.
Nevert hel ess, the analysis that foll ows uses such benchnarks as an entry
poi nt into understanding how efficiently the entire workers’

conpensati on adjudi catory process i s operating.
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CHAPTER 6. ANALYSI S OF FACTORS | NFLUENCI NG
THE SPEED OF LI TI GATI ON

| NTRODUCTI ON

The timng of events such as conferences, trials, and decisions is
clearly inportant to all participants in the workers’ conpensation
system However, speed is not al ways possible regardl ess of how quickly
or efficiently the WCAB operates. Sonetines there are unquesti oned
needs to further develop nedical information in a case, to wait for a
nedi cal condition to stabilize, or to give the parties sufficient tine
to negotiate and resolve a dispute infornmally. Wen the matter is
within the WCAB's control, steanrolling a case through the systemin the
absol ute shortest tine possible can sonetinmes conflict with the ultinmate
goal of obtaining a reasoned and evenhanded decision on the nerits. But
all things being equal, “faster is better” in resolving these types of
di sputes. This policy is reflected in the Legislature’ s mandate that
the tines between key events shoul d never be |onger than certain preset
maxi muns; if those tines are exceeded systematically, there is certainly
a need for closer attention as to the causes of and potential renedies
for del ay.

In order to hel p manage workers’ conpensation cases, it would be of
great interest to know what, if any, characteristics of a case are
associated with longer tines to closure, to key conferences, and to
trial. W were especially interested in those characteristics that are
known before a case begins the process of serious litigation or early
enough in its course so that special attention could help reduce tines
by proactive nanagenent. Differentiated Case Managenent (DCM programns
in other courts have been useful tools to predict, at the earliest stage
in acase’'s life, the appropriate level of attention to be given to it
by judges and court administrators. The approach of assigning different
cases to different procedural “tracks” allows judicial officers to spend
t he maxi mum amount of tine possible on those cases that are likely to

need extra gui dance and to avoi d unnecessary appearances and
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nm cronanagi ng of cases that are likely to resolve thensel ves quickly on
t heir own. 100

DCM tracks are usually defined by infornmation provided to the court
soon after the tinme of filing, either through a “case information sheet”
filled out by one or nore of the parties or through information received
by judges or court staff fromcounsel at a conference or inforna
neeting early in the life of the case. In the present configuration of
the California workers’' conpensation adjudi cati on process, requiring
parties to attend an additional session at a point soon after filing a
Decl arati on of Readi ness but before the first Mandatory Settl enent
Conference is held to discuss case track assignment woul d be very
difficult given the short tine frame already in place. Mich nore tinme
exi sts fromthe point of the filing of an Application until the first
conference is held, but in many instances, the Application is filed
nont hs (and sonetines years) before the worker’s condition has becone
per manent and stationary. Moreover, it would be, under current or
likely funding | evels, inpossible for the DAC to conduct a nandatory
conference (or even infornmal neeting) in the presence of the parties
soon after the filing of every new Application for Adjudication. As
such, a nore practical source for the information needed for tracking
assignment in this systemwould be that available at the tine of filing
t hrough informati on submitted on a form

The concept of “case filing” that exists in traditional civil tria
courts is less easily defined for the WCAB.  The Application is the
start of the case fromthe standpoint of file nunber assignment, but it
is not usually until a DORis filed that litigation, at least fromthe
WCAB' s standpoint, begins. |In order to determni ne whether key interval
times can be predicted early in a case’s life, we will use information
fromboth the Application and the DOR

There are two (closely related) data sources available for this

type of managenent and for our analysis. The DW s C ai ns Adj udication

100 see, e.g., Steelman, David C., John A Goerdt, and Janes E.
MM | I'ian, Casefl ow Managenent: The Heart of Court Managenent in the New
M1l ennium National Center for State Courts, WIIliansburg, Virginia,
2000, pp. 5-8.
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On-Line System (CAOLS) case nmnagenent system al ready contains nuch of
the information found in the Application such as date of injury, injury
type, occupation, and the like. Additionally, it maintains records of
nost actions taking place in the case such as case openi ng, when DORs
have been filed, the scheduling, holding, or canceling of a conference
or trial, and case closure. CAOLS also includes sone key case

i nformati on such as into which | egislatively defined procedural regine
the case falls, 101 the nunber and identity of enployer/agency/carrier
def endants, whether serious or wllful conduct on the part of the

enpl oyer has been alleged, and nore. Al of these nay potentially be
indicators that a case will take longer than usual. |n sonme instances,
t hese case characteristics nay be the direct cause of del ays or
reductions in time to key events, while other characteristics my only
be indicators of such causes. ldeally, WCAB staff deciding a proper
case nmanagenent approach would go beyond this |imted anount of

i nformati on, but CACLS data is the only easily accessi bl e w ndow on
current and historical cases across the entire WCAB system As it is
the sole tool that centralized DAC adnmini strators woul d have avail abl e
to themif tracking were to be adopted, we use CACLS infornmation as our

primary source of analytic data as wel|.102

101 |n the course of refining the California workers’ conpensation
system the Legislature has periodically nodified benefits and rul es of
procedure that then affect only work injuries sustained during certain
peri ods of dates. Wether or not an applicant has retained counsel also
determ nes, in part, which set of procedures are to be followed.

102 concei vably, tracking assignnent could al so be determ ned
t hrough the use of specialized questionnaires provided to litigants at
the tine of initial case opening or at the tine that sonme sort of
specific action on the part of the WCAB i s being requested (such as when
a DOR or proposed settlenent is filed). Unfortunately, it is not likely
that the DWC in its present state of finances would have the resources
necessary for entering information from many thousands of the new forms
into its case managenent system Al so, CAOLS does not appear to be
flexi bl e enough to accept any additional fields the questionnaires would
contain. In order to tailor the tracking process over tinme and see how
case characteristics have conpared to resolution tines under different
approaches, the data that triggered the tracki ng assi gnment nust be
linked to a case managenent system As such, we are assum ng that the
only realistic option available to administrators would be to use
exi sting CACLS dat a.
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A second and mnuch richer source of data would be the actual case
file maintained in each WCAB office. CAOLS only skims the surface of
what has happened during litigation while the case file itself provides
conpl ete details on characteristics and events. While the file would be
avai l abl e for the branch office to use for case managenent purposes, the
i nformati on contained therein is not in conputerized form As part of
this project, a sanple of case files were pulled at sel ected WCAB
of fices and additional data elements were abstracted (see CHAPTER 9).

We use these cases to supplenment our CAOLS analysis in part to deternine
whet her data found in the existing online systemare sufficient to

predict tine intervals.

OVERVI EW OF THE ANALYSI S

CAOLS was brought online in the late 1980s and contains infornmation
on cases that were active at the tinme. An exami nation of the data set
shows that there are records for transactions fromthe first half of the
1980s and even earlier (presumably entered so that at |east part of the
case woul d be online for nanagenment purposes). Because of changes in
| egislative regines for injuries and because of the primary focus of
this research (the managenent of the current WCAB systen), in the
anal ysis presented here we use cases with openings in 1996 or |ater
The nunber of such cases is roughly 875,000. Note that the injury
i nvol ved in such cases nay be froman earlier time, although it
typically occurred only a few nonths before the opening date

For the analysis, we divide cases in 1996 and |later into two broad
gr oups:

* Unconplicated cases are those that have no trials between the
openi ng of the case and the first closing ruling (the ruling
deciding the “case-in-chief,” i.e., the issues determning the
injured worker’s ultinmate conpensation status). These cases
make up 88% of the total

» Conplex cases are those that have one or nore trials between
the opening and first closing. These cases may al so include

conferences, but the presence of one or nore trials indicates
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nore serious di sagreenents. These cases account for the
remai ni ng 12%

In the “Unconplicated” case group, we are primarily interested in
the tine between opening and the first close. This should be the tine
of nost interest to all parties since it is the first global decision on
the injured worker’s clains. In CAOLS data, both transactions can be
identified easily. For the “Conplex” case group, we are interested in
three other tines:

1. The time fromDORIO3 to the first conference (usually but not
al ways a Mandatory Settlement Conference). 104

2. The tine fromDOR to the first trial

3. The time fromthe |last conference before the first trial to
the trial itself.

The first two have tine standards set |egislatively: 30 and 75
days, respectively.105 The third is a neasure that we consider key to
nmeasuring court efficiency and available judicial resources: It is the
tinme required to get a trial started after the |last preparatory
conf erence.

We focus on the first conference and trial for several reasons.
First, all cases with a trial or conference have at least the first;
this allows us to conpare the w dest range of cases along a dinmension
that they all share. Cases that have nore than one trial forma nuch

snmal l er (and hence nore idiosyncratic) set of cases and, unlike the

103 |'n Goups 1 and 2, the DOR in question is the | ast DOR before
the trial or conference. |In nost cases, there is only one DOR but DORs
can be rescinded or have objections nmade to them by the opposing party,
and so this definition is consistent (and the nost rel evant) across al
cases.

104 W use conferences in general instead of just MSCs (which are
| egislatively required before a trial can be schedul ed or held) because
at certain tinmes (especially early in the 1996-2001 tine frane) sone
branch office data entry staff did not identify the hearing as an MSC in
CAOLS. In nost cases, the first conference held in a case is in fact an
MSC.

105 The tines are neasured fromthe DOR i nstead of case opening
because a DOR indicates that at |east one party is claimng that al
needed evidence is available and that they are ready to proceed. An
opening nerely indicates that a potential dispute may need to be
adj udi cat ed.
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first conference or trial, these are nore likely to have their timng
affected by the particular evolution of the case, especially decisions
or informal agreenents that have occurred in the proceedings to date but
are not indicated in CAOLS data. And CAOLS data is so large that by
focusing on the first trial or conference, we are not |osing nuch
dat a. 106

A nore serious drawback is that the anal ysis does not address lien
proceedi ngs, since these usually appear after the close of the case-in-
chief. However, it seens |likely (based upon other data collected as
part of this research) that the conplexity of |lien proceedings are not
as closely related to case characteristics, but rather to the how
seriously the parties have approached the question of resolving unpaid
bills for self-procured nedical treatnment and ot her expenses, the
appropriateness of the lien holder’s charges, the degree to which the
judge required resolution of the liens at the tinme of settlenent, the
adequacy of service upon lien claimants at the tinme of initial case
cl osure, the adequacy and availability of information regarding |iens
available to the court at settlement approval, and other factors.

These proceedi ngs woul d therefore potentially mask the rel ationships
that we are primarily interested in, those that affect the resol ution of
the injury clains.

W are al so aware of the well-known limtations of CAOLS for nining
consistently reliable, in-depth data fromindividual cases. The current
I ack of a systemwi de clerical manual suggests that there can be great
variation in how personnel interpret information contained on pleadi ngs
and ot her docunents and in how such information will be keyed into
CACLS. Information contained on the docunents relied upon by staff to

build a CAOLS file may not al ways be updated when the pl eadings are

106 A further technical reason is that multiple trials or
conferences in the sane case are not independent because of the shared
characteristics of the underlying case, e.g., the sanme |awer is usually
representing the defendant. Most of the statistical nethods used in the
anal ysi s assune i ndependent data. This raises the issue of multiple
cases fromthe sane applicant proceeding concurrently and having sone
processing in common. Unfortunately, these are difficult to detect from
the CAOLS data and we have not nmde special allowances for themin this
anal ysi s.
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anended. njury data is especially problematic for staff to record in a
consi stent way because busy clerical personnel may not appreciate the
nuances of the descriptions used by the filer. Nevertheless, we use
CAOLS data as our starting point because for better or worse, it renains
the primary source of systemni de, multiyear data available fromthe DWC.
Descriptive univariate statistics for the outcone variabl es can be

found in Table 6. 3.

Censored Data

In analyzing time to event data the problem of censored data
arises. In this case, all of the data is right-censored: the initial
transaction of the interval is always visible, but sonetines the
term nating transaction is not. Such censored intervals are stil
i nformative, however. W can infer fromtheir (inconplete) Iength that
inthis case the tinme interval is at least as long as the tine we
see. 107 |n CAOLS data of interest, there are two forns of censoring.

For some of the unconplicated cases, we do not observe a first
close. The case may be one of those that are very long, or it may have
opened late in the period covered by the data so that it has not had
time to close even though it is not significantly |longer than cases that
opened earlier. In our analyses, we treat this data as censored; we
know that the close will cone later than the |ast transaction, but not
how nmuch | ater

For the conplex cases, the censoring is nore conplex. W always
see both ends of the interval, since we define conplex cases as those
having one or nore trials and the endpoint of two of the intervals of
interest are the trials thenselves (in these cases there is also
virtually always an intervening conference as well). However, close
exam nation of the data indicated that for some long intervals (for
exanpl e between conference and trial), there were intervening

transactions that in effect “stopped the clock.” For exanple, there nay

107 The study of such data has a wi de statistical and engi neering
literature, where it is ternmed “survival analysis” or “reliability
anal ysis.” The names are derived fromthe usual application of
following the lifetinmes of subjects in nedical or biological experinents
or those of conponents under quality testing.
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be a transaction indicating that a trial had been cancel ed, or that one
of the parties nade a notion to take the case off calendar. For our
purposes, it seens clear that other devel opments in the case prevented
the trial frombeing held with the assent of both parties. In the

anal yses below, we will treat such intervals as right-censored, with the

date of censoring set to that of the interrupting transaction. 108

Vari abl es from CACLS

As noted above, CAOLS history data consists of the record of key
transactions as a case progresses; each transaction has a four-character
code that identifies the specific action taken. There is also a date
for the transaction and a date for the entry into the system the case
I D, plus sone other variables, including a |lengthy (though little used)
conment field. Froman inspection of the data and the codes, we
constructed variables to indicate case characteristics that could
i nfluence the lengths of the time intervals in which we are interested.
These are listed in Table 6.1. The next table (Table 6.2) gives sone
descriptive statistics for these vari abl es.

In addition to these variables, we also used the year of the start
of the interval that was under study (i.e., for the analysis of
unconpl i cated cases we used the opening year, for the DOR to first

conference anal ysis we used the year of the DOR, etc.).

Anal ysi s Data Set

In our analysis, we restricted attention to those cases that opened
bet ween 1996 and the middl e of 2000. CQur original data set from DWC
went up to March 2001; for all cases analyzed, we included transactions
up to the end of our data.109 W cut off the analysis at the middle of
2000 because we wanted to be able to divide the cases into our two

anal ysis categories and so we wanted to be able to see which had trials

108 we understand that the traditional DW method for statistica
anal ysis of office performance does not follow this procedure. |If
interruptions are common, particularly in |onger cases, this will bias
DWC estimates of tinmes between key events in an upward direction

109 50, while we did not include cases that opened after June 30,
2000, for those that opened before this date we did include all observed
transactions up to February 28, 2001
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at some point in at least the first eight nonths of their life. Sone
cases, of course, do have their first trial later, but these are a snal

fraction of cases.

Anal ysi s Met hods

The statistical methods used to correlate the effect of explanatory
vari abl es (here, the variables in Table 6.1) on the neasures of interest
(the Iength of time between key events) are generally known as
regression analysis. W did not use regular multiple linear regression
first because it is not adaptable in a straightforward manner to data
that is always positive (as our time intervals are). Second, |inear
regression with censored data poses special challenges.

I nstead, we used a nmethod known as Cox regression that is designed
specifically to do regression on tines-to-event data. For conplex sets
of events such as the ones of interest here, Cox regression has the
addi ti onal advantage that it is nonparametric, i.e., it does not require
the specification of a specific probability distribution for the
underlying tinme, but instead estimates the difference in tinmes to events
that are due to different covariate values relative to the times for a
base or reference case. By estimating the survival tine distribution of
t he base case and adjusting it according to the regression nodel fit, we
can show the effect of office, year, whether an applicant had | ega
counsel, and the presence or absence of the other variables listed
above. 110 W go into nmore detail on the interpretation of Cox

regression in the discussion of the individual analyses bel ow

SUMVARY OF FI NDI NGS

In the sections bel ow we di scuss various aspects of the analysis
performed on case information extracted from CACLS and our abstraction
of actual case file information, with relatively sinple matters and nore
conplex litigation broken out separately. Because sone readers woul d

prefer not to delve as deeply into the details, the overall findings are

110 Kal bf | ei sch, John D., and Ross L. Prentice, The Statistica
Anal ysis of Failure Tinme Data, John WIley, 1980. See al so, Therneau
Terry M, and Patricia M G anbsch, Mdeling Survival Data: Extending
t he Cox Mbdel, Springer-Verlag, 2000.
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sunmarized in this section. Nevertheless, we hope that many will find
the informati on contained in this chapter hel pful in understanding the
factors driving case processing.

Overall, an “office effect” appears to be the predom nant factor
explaining length of tine for a nunber of key intervals. Case
characteristics, while not irrelevant, are not as influential as the
| ocation where the matter is initiated and litigated. O the nonoffice
i ndi cators, the presence of issues regarding penalties, multiple
def endants in the case, applicants with multiple workers' conpensation
cases, and psychiatric and back injuries are sonmetines associated with
longer time intervals while post-1993 injuries and attorney
representati on are associated with shorter tines.

Current workers’' conpensation practice already attenpts to address
some of the inmpact related to these characteristics; pro per applicants
general ly receive additional attention fromI&A Oficers to help guide
them t hrough the conpl exities of workers’ conpensation |aw and the 1993
reforms were designed in part to reduce the nunber of psychiatric injury
cases. Nevertheless, the choice of office seens to be nmuch nore closely
rel ated to case processing speed than case characteristics. As such
there may not be nuch benefit to overlay differentiated case nanagenent
tracks on top of the existing ones (pre-1990 injuries, 1990-1993
injuries, post-1993 injuries, pro per applicant, and represented
applicants) if such tracks are based solely upon infornmation avail able
in CAOLS. Understanding why the individual office nakes such a
difference in the tine a case requires for processing is explored in the

chapters that follow.

DETAI LS OF THE ANALYSI S

Anal ysis for Unconplicated Cases

As noted above, we defined unconplicated cases to be those that
had no trial during the time between the opening and the first closing
order that settles the case-in-chief (although they may have had
conferences during that tinme or subsequent lien disputes with trials
after the first closing order). Such cases nmake up the majority of the

cases in the WCAB system npst cases consist of an opening foll owed by
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an order settling the case. For these cases, the nost inportant tine
interval to all parties is the tine fromthe opening of the case to that
first close. For univariate statistics on this outcone variable, see
Tabl e 6. 3.

The data set we used was a 1% sanple of all cases with no observed
trials that opened after 1/1/96 and before 6/30/00. Because our
transacti on data extended through 2/28/ 01, even for cases beginning in
2000 we could determine if there were trials in the follow ng eight
nonths. In terns of censoring, we have information on the cases up to
February 28, 2001, so if a first close does not appear in the case
record the censoring date is 2/28/01, not the date of the | ast
transaction recorded in the case.

After sone exploratory work to elimnate variables that were not
significant, we settled on a Cox regression with the variables in Table
6.13. The first colum of the table is the regression coefficient for
the Cox regression itself. |Its general interpretationis as follows: A
positive coefficient indicates that the presence of that variable
i ncreases the chance of occurrence of the termnating event (in this
case, the first close) at any given tine, relative to the base case
This in turn inplies that for the presence of this variable the tinme to
the term nating event is shorter on average than for the base case.
Similarly, a negative coefficient indicates that this variable is
associated with a longer tine to the event than the base case. The
increase in likelihood is given by the second columm; so, for exanple, a
case in the office in Anaheim (AHM is 1.7 times as likely to concl ude
at any given tine as a case in Van Nuys (VNO), all other characteristics
of the case being equal. For our purposes, where we are interested in
decreasing the tine between open and close, a positive coefficient is
“good” and a negative coefficient is “bad.”111

We note first that the values of the variables that reflect the
ef fects of each office on case processing (one for each office except

Van Nuys, the office for the base case), range widely and are al

111 For a rigorous discussion of the coefficients and their
interpretation, in particular why colums 1 and 2 are different, see the
references cited previously.
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significant at the p=0.05 | evel 112 except for Los Angel es, San Di ego,
Santa Monica, and Long Beach. Further, all are positive, indicating
less tine fromopen to close than for Van Nuys, other case
characteristics being equal. (Los Angel es has a negative coefficient,
indicating a longer time to close than Van Nuys, but the coefficient is
not statistically significant.) The nost extrene office is Goleta, in
which a case of simlar characteristics is 2.7 tines as likely to close
at any given tine.

Because this explanation is rather abstract, a table of the
probabilities of conpleting an unconplicated case with a specified set
of characteristics by 50, 100, and 150 days after opening is shown for
each office in Table 6. 4.

The probability of a case ending by 50 days is 75% at Col eta, but
is close to 40% at the big courts. For those courts, the probability of
conpleting is still less than 75% by day 150.

The second point to note is that the year variables are negative,
indicating an increase in tine to close from 1996 on, with a particul ar
extension for (the first half of) 2000. Table 6.5 shows the
probabilities of conpleting in 50, 100, or 150 days for the five years
in the data

The other significant variables are at the bottom of Table 6.13.
Havi ng mul ti pl e defendants, claim ng psychol ogical injuries, and cases
claimng serious or willful msconduct tend to Iengthen the tine to
cl ose, as mght be expected. However, death cases and post-1993 injury
cases tend to close earlier. Note that for these unconplicated cases,
representation by a law firm (about 75% of the cases) is associated with
a shortened tine to closure, other characteristics of the case being

equal . 113

112 Colum 3 of the tables is the standard error of the
coefficient, and colum 4 is the z-score (the coefficient divided by its
standard error, which is approximately normally distributed). The fifth
colum is the p-value of the z-score and indicates the statistical
significance of the coefficient.

113 This is an especially good place to enphasize the point about
correlation. While it is plausible that |egal representation would help
a case settle or obtain a trial verdict nmore quickly because of expert
hel p, that may only explain part of the effect of this variable. For
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Anal ysi s for Conpl ex Cases

As we defined them above, conplex cases are those with one or nore
trials or hearings before the first case-in-chief close. In these cases
there are also typically one or nore Declarati ons of Readi ness, and
al nost al ways at | east one Mandatory Settl enent Conference for
di scussion prior to a trial

Because the nunber of cases with trials is substantially smaller
than those without, for this analysis we used a 5% sanple of all cases

with trials anobng those opening in 1996 or |ater.

DOR to First Conference

As with the open to close interval in unconplicated cases, we use
Cox regression here to exami ne the relationship between the independent
variables and the tine difference fromthe last DOR to the first
conference (whether MSC or not). The legislated tine for this interval
is 30 days.

After exploration and the renoval of variables that were not
significant, the resulting regression is given in Table 6.14. There are
a nunber of differences between this result and the analysis of the open
to close interval. First, the different offices now have results that
range w dely about the effect for the base case office, Van Nuys. In
particular, the other big offices now have narkedly different effects on
the tine to conference. And there are several offices that are
associated with quite |long delays, notably Gakland. However, in many
offices it is rare for many cases to neet the nandated tine line, as can
be seen in Table 6.6 below, although alnost all cases with the base
characteristics get a first conference by day 90 in all courts. On the
ot her hand, there has been i nprovenent over the past few years as shown
by the coefficients in Table 6.14 and the probabilities in Table 6.7.

The other major difference is that fewer of the other special

vari abl es have much expl anatory power. As before, multiple defendants

exanple, it is possible that legal representation is not available for
cases with unclear determnants, and that these cases (which would take
I onger to resolve in any event) are prinmarily pursued without the aid of
a | awyer.
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and a second “psychological” injury tend to increase the tine to

conference (although the court effects are nuch larger).114

DOR to First Trial

The second tine of interest is the tine fromDOR to trial. As with
DOR to conference, this interval also has a |egislatively nmandated val ue
(in this instance, 75 days). As with the previous analysis, we take the
tinme fromthe [ast DOR before the first trial to the time of the trial
The results fromthe Cox regression are in Table 6. 15.

Since the DOR to conference results are based on the sane cases,
and the times are related, we expect the overall results to be sinilar
and they are. As with the DOR to conference anal ysis, nost of the
effect is in the office variables, with the different offices ranged
around Van Nuys. The year variables do indicate an inprovenent over the
past four years, and the other significant variables are nultiple
def endants and post-1993 cases, the first of which I engthens the tinme to
trial and the second of which tends to reduce it.

Table 6.8 and Table 6.9 show the probabilities for base cases for
having a trial in 75, 150, and 200 days after the conference by office

and year.

Last Conference to First Trial

This last interval is not one which has a specific |egislatively
mandated time |inmt115 but is one that we consider a neasure of how
internal court resources and cal endaring practices relate to demand for
services. |If there are still issues in dispute at this [ast conference,
the matter is set for trial and a date is selected. While different
factors (including the schedules of the attorneys) play a role in how
much tine el apses fromconference to scheduled trial date, it is usually
a reflection of the nunber of MSCs that result in trial settings, the
nunber of judges to hear those trials, and cal endar density (the nunber

of trials and/or total estimated hours of trials set for a single judge

114 Running the sanme regression on a smaller, independent 2% sanple
of trial cases suggests that these two variables are not influential

115 Arguably, the time fromconference to trial should be not nuch
nore than 45 days given the 75-day linmt for DORto trial and the 30-day
limt for DOR to conference
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on a single day). The neasure we use is the tinme fromthat | ast
conference until the trial is held. As before, we consider the tine
censored if there is an intervening transaction (such as a tria
cancel l ation or order taking the case off cal endar).

The results of the Cox regression for this analysis are in Table
6.16. As before the office variables have a predoni nant effect, and the
time variables show inproving tines, with 1999 and 2000 being quite a
bit better than the earlier years. The other significant variables are
those indicating nultiple cases for that applicant in the 1996-2001 tine
frame (CNC), secondary psychiatric injuries clained (PSY2), and post-
1993 injury (P93). The first two act to increase the tinme, as in
previous cases, and the last tends to decrease the time to trial, as
before. Table 6.10 and Table 6.11 give the probabilities for base cases

of having a trial within 50, 100, and 150 days fromthe | ast conference.

Court Workload Effects

Based on the data collected in other aspects of our research, we
felt that of all the positions found at DWC branch offices, the levels
of available judges, clerks, and DEU raters were likely to have the
greatest inpact on the tinme intervals of concern. W had yearly data
for authorized and filled levels for these positions, plus sone very
restricted data for workers actually on the job (even though a position
may be filled, there may be fairly lengthy actual vacancies due to
illness, disability, or other reason). Because of the different |evels
of aggregation, we conputed workload factors for WCIs and office staff
(clerks and raters together) by dividing the average filled positions
over 1996-2000 into the average yearly sum of Applications and DORs by
of fice as a rough proxy for the workload. W then used these factors in
our Cox regression nodels in place of the office factor to see if these
expl ained any of the differences in the four intervals. |In all cases,
the effects were practically negligible (although often statistically
significant, due to the |large sanple sizes). However, this may be due
to the aggregati on of workload and personnel |evels over the five-year

peri od.
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Usi ng Case Abstraction Sanple Data in the CAOLS Anal ysis

I nt roduction
The CAOLS dat abase covers the entire set of cases currently active
and/ or closed fromthe WCAB system However, there is other information
that mght also be useful in predicting case |ength and tines between
key events that is not in CAOLS because it is not relevant to case
management and scheduling. The data abstracted fromthe case files we
sanmpl ed can provi de sone of these data el ements. The abstracted data is
very detailed and many of the itenms are designed to | ook at case
procedure and event flow, any given itemmy therefore pertain to only a
smal | subset of the 957 cases abstracted. This is particularly true for
information on trials and trial procedure, since only 146 of the cases
actually had trials (as registered in CAOLS). |In addition, sone very
useful data (such as age and i ncone of the applicant) have substantia
fractions m ssing.
Wth this in nmnd, we selected the variables in Table 6.12 for
their policy potential in affecting key case intervals.
In addi ng these variables to the CACLS vari ables, we proceed as in
t he previous section by using Cox regression to estimte the effect of
these variables with the CAOLS variables on the four key times of
i nterest:
e Time fromopen to close for unconplicated (no trial) cases.
e Time fromDOR to first conference for conplex (trial) cases.
e Time fromDOR to first trial for conplex cases.

e Time to first trial fromlast conference for conpl ex cases.

Detail ed Results
Overall, unfortunately, the new variables did not add nuch
expl anatory power to the CAOLS variables for the sanple of cases from
whi ch data was abstracted. This is largely due to the smaller sanple
sizes, particularly for the trial cases (only 146 cases). Another
factor may be that cases may be quite heterogeneous al ong unrecorded
di rensions that may nask the effect of the variables that are avail abl e.
Tabl e 6.17 through Table 6.24 contain the detail ed coefficient

estimates fromthe Cox regressions. There are two tables for each
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interval: The first is the output froma regression with all avail able
vari abl es, both from CACLS and the abstraction data, and the second

contains only those variables that are significant.

Unconpl i cated Abstraction Sanple Cases: Open to C ose

As with the overall CAOLS data, the unconplicated (no trial) cases
are a majority of the sanple. Since the data were sanpled from cases
opening in 1998 and 1999, and the CAOLS data extend to the first part of
2001, the classification into unconplicated and conpl ex cases should be
very good.

Table 6.17 displays the regression estimates for all of the
vari abl es, both CACLS and abstracted. As with the full CACLS data, the
of fices have a substantial effect, while the year of opening does not
(recall that both effects for the opening md-years in the full CACLS
data were quite close together). Type of opening is also significant,
as expected for reasons discussed in the previous section. Table 6.18
elimnates variables that are not significant. O the other variables,
only two are significant at the p=0.05 |l evel and renmain so when the
others are elimnated: back injury and representation by a law firm
As with the full CAOLS dataset, cases involving applicants who are
represented by an attorney are correlated with a reduction in the
overall tine to case closure. A different result is seen with back
injuries; the sign for these cases is opposite to that in the full CACOS

analysis, indicating a | engthening of time to close.

Conpl ex Abstraction Sanple Cases: DOR to First Conference
Tabl e 6.19 and Table 6.20 contain the results fromthe Cox

regressions for the time fromDOR to first conference. The office
results are mixed: The signs and significances for LAO and POM are the
sane as for the full CAOLS data, but the rest of the offices are not
significantly different from Van Nuys. Mich of this nay be due to the
reduced sanple sizes: Note the nmuch larger standard errors (third
colum) of Table 6.19 conpared with those in the correspondi ng Tabl e

6.14. The significance of the case having nore than one defendant is
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consistent with those previous results, but the sign is reversed (though

there are only nine of these cases in the sanple).116

Conpl ex Abstraction Sanple Cases: DOR to First Trial
Tabl e 6.21 and Table 6.22 contain the results fromthe second
anal ysis of conplex cases, that of the tine fromDOR to first trial
There are office effects as before and a year effect (reduction in tine
to trial for DORs in 2000) as well. After sone exploration, the only
other variable that is significant is that indicating whether there was
an indication of penalties of any kind. This tends to | engthen the tine
fromDOR to first trial
Conpl ex Abstraction Sanple Cases: Tinme to First Trial from Last
Conf erence
Finally, Table 6.23 and Table 6.24 contain the results for the
regression analysis of time to first trial fromthe [ast conference
before the trial. |In this analysis none of the office variables are
ultimately significant, although there is an indication of inprovenent
with time, and with the variable indicating conpensation paid before the

case Application.

Abstraction Sanpl e Case Anal ysis Summary

The picture fromthese anal yses is nixed as the addition of the
abstracted data was not as hel pful as wished. The prinmary problemis
the nuch smaller nunber of cases in the abstracted data, which causes
the standard errors of the coefficient estimates to be quite |arge.
Many of the significant effects in the analysis of the CAOLS data (both
of statistical and practical significance) are smaller than the standard
errors in the tables for the analysis of the abstracted data, especially

those in the last six tables with results related to conpl ex cases.

116 W present this finding even though there were only nine cases
with nultiple defendants in our dataset because nultidefendant natters
were suggested to us as a source of routine del ay.
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TABLES
Table 6.1
Vari abl es Used in CACLS Anal ysis
Nane Descri ption

TOPN | Type of case opening (TOPNSET is settlenent, TOPNREG is regul ar
openi ng) 117

CNC I ndi cates that applicant has nore than one case active in 1996-
2001
CEMP | Indicates that case has nore than one defendant (enployer,

carrier, or agency)
I PSY |[Indicates that primary injury is psychol ogical or to nervous

system
PSY2 | Indicates that one of the nonprimary injuries is
psychol ogi cal / nervous system
| BK Indicates that first injury is to the back
LWF I ndi cat es whet her the applicant has | egal counse
SER I ndicates alleged “serious and willful” cause for injury
X12 I ndi cates a Labor Code 8132a penalty is sought
NNTR | One or nore transfers between opening and first close
P93 I ndi cat es post-1993 injury

DTH Deat h case
ASB Asbest os case

AHM WCAB branch office | ocated in Anaheim

ANA WCAB branch office located in Santa Ana
BAK WCAB branch office |located in Bakersfield
EUR WCAB branch office |located in Eureka

FRE WCAB branch office located in Fresno

(co B WCAB branch office located in CGoleta

GRO WCAB branch office located in Grover Beach
LAO WCAB branch office | ocated in Los Angel es
LBO WCAB branch office | ocated in Long Beach
MON WCAB branch office |l ocated in Santa Mbnica
QAK WCAB branch office |ocated in Qakl and

POM WCAB branch office | ocated in Ponbna

117 TOPNSET cases are initiated with the intention of presenting a
settlenent and receiving approval fromthe WCAB. TOPNREG is a “regul ar”
application, inplicitly indicating a dispute could require ful
adj udi cation. TOPNREG applications are in the mgjority, but a few
TOPNSET cases nay have trials and nost TOPNREG cases eventual ly settle
without a trial



- 136 -

Nane Description

RDG WCAB branch office | ocated i n Redding

RV WCAB branch office | ocated in R verside

SAC WCAB branch office | ocated in Sacranento

SAL WCAB branch office located in Salinas

SBR WCAB branch office located in San Bernardi no

SDO WCAB branch office | ocated in San D ego

SFO WCAB branch office located in San Franci sco

SJO WCAB branch office |l ocated in San Jose

SRO WCAB branch office located in Santa Rosa

STK WCAB branch office | ocated in Stockton

VEN WCAB branch office located in Ventura

VNO WCAB branch office located in Van Nuys

WCK WCAB branch office located in WAl nut Creek
Table 6.2

Descriptive Statistics for Variables Used in CAOLS Anal ysi s

Vari abl e Mean

CNC (nultiple active cases) 0. 260

CEMP (nultiple defendants) 0. 041

| PSY (psych injury primry) 0. 040

PSY2 (psych injury secondary) 0. 050

| BK (back injury primary) 0. 300

LWF (represented) 0.784

SER (serious & willful) 0.011

X12 (LC 132a) 0. 030

NNTR (rmultiple transfers) 0. 001

P93 (post-93 injury) 0.870

DTH (deat h) 0. 004

ASB (asbest os) 0. 003

Table 6.3
Descriptive Statistics for Qutcome Variabl es (Days)

Vari abl e Mean Median  75th Percentile 95th Percentile
Open to C ose 291 177 465 967
DOR to Conf. 47 41 56 90
DOR to Tri al 116 103 137 222
Conf. to Trial 67 54 77 152
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Table 6.4
Probabilities of Cosing Unconmplicated Cases by O fice
Probability of Probability of Probability of
O fice | closing by day 50 cl osing by day 100 cl osing by day 150
AHM 59.6 75.2 83.3
ANA 47.5 62.9 72.1
BAK 52.9 68. 6 77. 4
EUR 75.0 88. 2 93.6
FRE 49.9 65. 4 74.5
col 75.7 88.6 93.9
GRO 59.0 74.6 82.8
LAO 39.0 53.2 62.3
LBO 42.2 56.9 66. 1
MON 43.9 58.9 68.1
OAK 46. 7 62.0 71.2
POV 63.9 79.1 86. 7
RDG 66.0 81.0 88. 2
RV 58.7 74.3 82.6
SAC 49.5 65.0 74.1
SAL 53.8 69. 4 78.3
SBR 60. 6 76.1 84.1
SDO 41. 3 55.9 65.1
SFO 57.6 73.2 81.7
SJO 45.9 61.1 70. 3
SRO 51.8 67.5 76. 4
STK 58.7 74.3 82.6
VEN 64.9 80.0 87. 4
VNO 40.5 54.9 64.1
WCK 48. 3 63.7 72.9

Note: The tables here are for cases in 2000, injuries after 1993, but
wi th none of the other special characteristics (i.e., no psychol ogi ca
injuries, no serious/willful injuries alleged, etc.).

Table 6.5
Probabilities of Cosing Unconplicated Cases by Year

Probability of Probability of Probability of
Year cl osing by day 50 closing by day 100 closing by day 150
1996 55.5 71.2 79. 8
1997 48.9 64. 3 73.5
1998 50.5 66. 0 75.1
1999 48. 1 63.5 72.6
2000 40.5 54.9 64.1

Note: This is for Van Nuys, post-1993 injury, none of the other
speci al characteristics.
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Table 6.6
Probability of Time to First Conference from DOR by Ofice
Ofice Probability of Probability of Probability of
first conference first conference first conference
fromDOR by day 30 from DOR by day 60 from DOR by day 90
AHM 37.1 98.5 100.0
ANA 38.2 98.8 100.0
BAK 91.5 100.0 100.0
EUR 26. 2 93.7 99.7
FRE 45. 7 99.6 100.0
[col 96.5 100.0 100.0
GRO 22.5 90. 2 99. 2
LAO 15.2 77.7 95.7
LBO 17.0 81.6 97.2
MON 17.8 83.2 97.7
0OAK 8.2 54.0 80.5
POM 77.4 100.0 100.0
RDG 53.5 99.9 100.0
RV 30.6 96. 4 99.9
SAC 18.3 84.2 97.9
SAL 10. 3 62.9 87.6
SBR 46. 2 99.6 100.0
SDO 13.8 74. 2 94. 2
SFO 16.7 81.0 96.9
SJO 22.5 90. 2 99. 2
SRO 23.8 91.6 99.5
STK 25.5 93.1 99.6
VEN 60. 4 100.0 100.0
VNO 33.3 97.5 100.0
WCK 16. 3 80. 2 96. 7

Note: The tables here are for cases in 2000, injuries after 1993, but
wi th none of the other special characteristics (i.e., no psychol ogi ca
injuries, no serious/willful injuries alleged, etc.).

Table 6.7
Probability of Time to First Conference from DOR by Year

Probability of Probability of Probability of

first conference first conference first conference
Year fromDOR by day 30 fromDOR by day 60 from DOR by day 90
1996 18.1 83.7 97.8
1997 22.3 90.0 99.2
1998 25.4 93.1 99. 6
1999 25.8 93.4 99.7
2000 33.3 97.5 100.0

Note: This is for Van Nuys, post-1993 injury, none of the other
speci al characteristics.
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Table 6.8
Probability of Time to First Trial from DOR by Ofice

Probability of Probability of Probability of
first trial from first trial from first trial from
Ofice DOR by day 75 DOR by day 150 DOR by day 200
AHM 16. 2 86. 4 97.5
ANA 15.5 85.0 97.0
BAK 80.3 100.0 100.0
EUR 38.1 99. 6 100.0
FRE 31.1 98.5 100.0
[co N 63.1 100.0 100.0
GRO 38.2 99. 6 100.0
LAO 22.8 94. 7 99.5
LBO 18.2 89.7 98.5
MON 22.0 94.0 99. 4
QAK 10.5 71.6 90.1
POM 49.5 100.0 100.0
RDG 60.0 100.0 100.0
RIV 20.6 92.6 99. 2
SAC 19.8 91.7 99.0
SAL 9.5 67.7 87.6
SBR 28.1 97.6 99.9
SDO 22.9 94. 7 99.5
SFO 13.2 79.8 94. 7
SJO 19.3 91.1 98. 8
SRO 29.6 98.1 99.9
STK 25.3 96. 3 99. 8
VEN 70.3 100.0 100.0
VNO 35.5 99. 3 100.0
WCK 19.1 90. 8 98. 8

Note: The tables here are for cases in 2000, injuries after 1993, but
wi th none of the other special characteristics (i.e., no psychol ogi ca
injuries, no serious/willful injuries alleged, etc.).

Table 6.9
Probability of Tinme to First Trial from DOR by Year

Probability of Probability of Probability of
first trial from first trial from first trial from
Year DOR by day 75 DOR by day 150 DOR by day 200
1996 18. 1 83.7 97.8
1997 22.3 90.0 99.2
1998 25.4 93.1 99.6
1999 25.8 93.4 99.7
2000 33.3 97.5 100.0
[

Note: This is for Van Nuys, post-1993
speci al characteristics.

njury, none of the other
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Table 6.10
Probability of Time to First Trial from Last Conference by Ofice
Probability of Probability of Probability of
first trial from first trial from first trial from
| ast conference by I|ast conference by |[|ast conference by
Ofice day 50 day 100 day 150

AHM 30.9 84.2 96.0

ANA 30.5 83.7 95.8

BAK 96.0 100.0 100.0

EUR 57.3 98.6 99.9

FRE 54.2 98.0 99.9

col 63.1 99. 3 100.0

GRO 32.2 85.7 96. 6

LAO 73.5 99.9 100.0

LBO 58. 4 98. 8 100.0

MON 64.5 99. 4 100.0

OAK 54.5 98.0 99.9

POV 43. 4 94. 2 99.3

RDG 86.5 100.0 100.0

RV 49.7 96. 8 99.7

SAC 49.7 96. 8 99.7

SAL 32.9 86. 4 96.9

SBR 45.9 95.4 99.5

SDO 70.0 99. 8 100.0

SFO 34.0 87.5 97.3

SJO 45. 4 95.1 99.5

SRO 76. 2 99.9 100.0

STK 52.5 97.6 99. 8

VEN 87.3 100.0 100.0

VNO 77.2 99.9 100.0

WCK 70.0 99. 8 100.0

Note: The tables here are for cases in 2000, injuries after 1993, but
wi th none of the other special characteristics (i.e., no psychol ogi ca
injuries, no serious/willful injuries alleged, etc.).
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Table 6.11
Probability of Time to First Trial from Last Conference by Year
Probability of Probability of Probability of
first trial from first trial first trial from
| ast conference by |ast conference by |ast conference by
Year day 50 day 100 day 150
1996 47.7 96. 1 99.6
1997 53.2 97.8 99.9
1998 62.8 99.3 100.0
1999 78.1 99.9 100.0
2000 77.2 99.9 100.0

Note: This is for Van Nuys,

speci al characteristics.

Tabl e 6.12

post-1993 injury,

none of the other

Addi ti onal Variables from Abstracted Case Data

Narme Description

ANYCOW | Any conpensation paid before Application?
ALLNMED Was all nedical care provided before Application?
MULT NJ Any indication of nmultiple injuries?
PENAL Any evi dence of penalties of any kind?
NCENG Non- Engl i sh- speaki ng appl i cant

MALE Mal e appl i cant

OPYR1997 | Case opened in 1997

OPYR1998 | Case opened in 1998

OPYR1999 | Case opened in 1999

OPYR2000 | Case opened in 2000

DYR1997 | DOR filed in 1997

DYR1998 | DOR filed in 1998

DYR1999 | DOR filed in 1999

DYR2000 | DOR filed in 2000

CTYR1997 | Conference in 1997

CTYR1998 | Conference in 1998

CTYR1999 | Conference in 1999

CTYR2000 | Conference in 2000
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Table 6.13
Cox Regression for Unconplicated Cases, Open to First C ose

Nare CCEF EXP( COEF) SE( COEF) z P

AHM 0. 5591 1.7491 0. 0935 5.982 2. 2e-09
ANA 0.2189 1. 2447 0. 0844 2.594 9. 5e-03
BAK 0. 3736 1. 4530 0.1194 3.130 1.7e-03
EUR 0. 9851 2.6781 0. 1905 5.172 2. 3e-07
FRE 0. 2866 1.3319 0. 0827 3. 464 5. 3e-04
col 1. 0029 2.7261 0. 1416 7.084 1. 4e-12
GRO 0.5418 1.7191 0. 1628 3.328 8.7e-04
LAO - 0. 0485 0. 9527 0.0788 -0.615 5.4e-01
LBO 0. 0547 1. 0563 0. 0871 0. 629 5. 3e-01
MON 0.1098 1.1160 0.0798 1. 375 1.7e-01
QAK 0. 1944 1.2146 0. 0818 2.376 1.7e-02
POM 0. 6769 1.9678 0. 0871 7.773 7.7e-15
RDG 0.7343 2. 0840 0. 0899 8.168 3.3e-16
RV 0. 5333 1.7046 0. 0893 5. 969 2. 4e-09
SAC 0.2772 1.3195 0.0739 3.752 1.8e-04
SAL 0. 3978 1. 4886 0. 1200 3.315 9. 2e-04
SBR 0. 5857 1.7963 0. 0911 6. 430 1.3e-10
SDO 0. 0265 1.0268 0. 0742 0. 357 7.2e-01
SFO 0. 5038 1. 6549 0. 0755 6. 675 2.5e-11
SJO 0. 1689 1.1841 0. 0808 2. 092 3. 6e-02
SRO 0. 3431 1. 4094 0. 0930 3. 688 2.3e-04
STK 0.5342 1.7061 0. 0860 6.210 5. 3e-10
VEN 0.7032 2. 0201 0.1017 6.917 4, 6e-12
WCK 0.2418 1.2735 0. 0926 2.611 9. O0e- 03
OPYR1997 (1997 openi ng) -0. 1868 0. 8296 0. 0396 -4.716 2. 4e-06
OPYR1998 (1998 openi ng) -0. 1411 0. 8684 0. 0417 -3.385 7.1le-04
OPYR1999 (1999 openi ng) -0. 2106 0.8101 0. 0447 -4, 707 2. 5e-06
OPYR2000 (2000 openi ng) - 0. 4452 0. 6407 0. 0684 -6.512 7.4e-11
TOPNREG (regul ar openi ng) -2.7827 0. 0619 0. 0486 -57.311 0. 0e+00
CNC (nultiple active cases) -0.1189 0. 8879 0. 0358 -3.325 8.8e-04
| PSY (psych injury primry) -0. 2240 0. 7993 0. 0808 -2.773 5. 6e-03
PSY2 (psych injury secondary) - 0. 4497 0.6378 0. 0765 -5.876 4, 2e-09
| BK (back injury primry) 0. 1325 1.1417 0. 0319 4.160 3.2e-05
LWF (represent ed) 0. 4430 1.5574 0. 0463 9.573 0. 0e+00
SER (serious & willful) - 0. 4968 0. 6085 0.1789 -2.776 5. 5e-03
P93 (post-93 injury) 0. 0901 1.0943 0. 0446 2. 020 4, 3e-02
DTH (deat h) 0. 4845 1.6233 0. 1861 2.603 9. 2e- 03

Note: Reference case is VNO 1996, no duplicate cases, one
def endant, no psychol ogi cal or back injuries, no | awer, not
serious/willful, no LC 132a, transfers, pre-1994 injury, no death, not

asbest os.
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Table 6.14
Conpl ex Cases, Tine from DOR to Conference
Nane CCEF EXP( COEF) SE( COEF) Z P
AHM 0. 1361 1. 146 0. 0817 1. 665 9. 6e-02
ANA 0.1745 1.191 0.0717 2.432 1. 5e-02
BAK 1. 8059 6. 085 0. 1445 12. 495 0. 0e+00
EUR -0. 2863 0.751 0. 3059 -0.936 3.5e-01
FRE 0.4127 1.511 0. 1068 3. 864 1.1le-04
col 2.1156 8. 295 0. 1440 14. 691 0. 0e+00
GRO -0. 4616 0.630 0.1234 -3.740 1.8e-04
LAO - 0. 8980 0. 407 0. 0681 -13.196 0. 0e+00
LBO -0.7765 0. 460 0.0788 -9.854 0. 0e+00
MON -0.7240 0. 485 0.0674 -10.735 0. 0e+00
QAK -1.5562 0.211 0.1120 -13.899 0. 0e+00
POM 1.3024 3.678 0. 0862 15. 107 0. 0e+00
RDG 0. 6375 1. 892 0. 1375 4. 637 3. 5e-06
RV -0.0998 0. 905 0. 0999 -1.000 3.2e-01
SAC -0.6911 0.501 0. 0867 -7.972 1. 6e- 15
SAL -1.3119 0. 269 0.1184 -11.078 0. 0e+00
SBR 0.4273 1.533 0.0974 4. 386 1. 2e-05
SDO -0.9999 0. 368 0. 0909 -10. 999 0. 0e+00
SFO -0.7973 0.451 0.1124 -7.093 1.3e-12
SJO -0.4611 0.631 0.1194 - 3.862 1.1le-04
SRO -0. 3964 0.673 0.1114 -3.558 3.7e-04
STK -0. 3186 0.727 0. 0859 -3.708 2.1e-04
VEN 0. 8292 2.291 0. 0936 8. 860 0. 0e+00
WCK -0. 8226 0.439 0. 1237 -6.649 2.9e-11
DYR1997 (DCR in 1997) 0. 2367 1. 267 0. 0697 3. 397 6. 8e-04
DYR1998 (DOR in 1998) 0. 3844 1.469 0. 0688 5.584 2.4e-08
DYR1999 (DOR in 1999) 0. 4060 1.501 0.0673 6. 033 1. 6e-09
DYR2000 (DOR in 2000) 0.7078 2.029 0.0722 9. 805 0. 0e+00
CEMP (nultiple defendants) -0.2112 0. 810 0. 0600 -3. 517 4. 4e-04
PSY2 (psych injury secondary) | -0.1310 0.877 0. 0602 -2.176 3. 0e-02
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Tabl e 6.15
Conpl ex Cases, DOR to Trial
Nane CCEF EXP( COEF) SE( COEF) Z P
AHM -0. 9075 0. 404 0.0841 -10. 787 0. 0e+00
ANA - 0. 9565 0. 384 0.0742 -12.892 0. 0e+00
BAK 1.3123 3.715 0. 1482 8. 852 0. 0e+00
EUR 0. 0902 1.094 0. 3075 0. 293 7.7e-01
FRE -0.1601 0. 852 0.1143 -1.401 1. 6e-01
col 0. 8233 2.278 0. 1453 5.667 1. 5e-08
GRO 0. 0936 1.098 0.1228 0.762 4.5e-01
LAO -0.5241 0.592 0. 0692 -7.577 3.5e-14
LBO -0.7789 0. 459 0.0812 -9.594 0. 0e+00
MON - 0. 5662 0. 568 0.0703 - 8. 057 7.8e-16
QAK -1.3690 0. 254 0.1274 -10. 749 0. 0e+00
POM 0. 4449 1. 560 0. 0868 5.123 3. 0e-07
RDG 0. 7387 2.093 0. 1396 5.292 1. 2e-07
Rl V -0. 6418 0.526 0. 1035 -6.199 5.7e-10
SAC - 0. 6856 0. 504 0. 0887 -7.728 1. 1le-14
SAL -1.4750 0. 229 0. 1327 -11.115 0. 0e+00
SBR - 0. 2815 0. 755 0. 0988 -2.850 4. 4e-03
SDO -0. 5227 0.593 0. 0939 -5.569 2. 6e-08
SFO -1.1303 0. 323 0.1214 -9. 307 0. 0e+00
SJO -0.7161 0. 489 0. 1458 -4.910 9. le-07
SRO -0. 2204 0. 802 0. 1162 -1.896 5. 8e-02
STK - 0. 4069 0. 666 0. 0896 -4.539 5.7e-06
VEN 1.0189 2.770 0. 0981 10. 382 0. 0e+00
WCK -0.7281 0. 483 0. 1309 -5.562 2.7e-08
DYR1997 (DCR in 1997) 0. 2255 1. 253 0.0732 3.080 2.1e-03
DYR1998 (DOR in 1998) 0. 5480 1.730 0.0723 7.576 3. 6e-14
DYR1999 (DOR in 1999) 0. 8025 2.231 0.0719 11. 165 0. 0e+00
DYR2000 (DOR in 2000) 0.9476 2.579 0.0770 12. 301 0. 0e+00
CEMP (multiple defendants) -0. 2938 0. 745 0. 0625 -4.702 2. 6e-06
P93 (post-93 injury) 0.1760 1.192 0.0738 2.385 1.7e-02
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Table 6.16
Conpl ex Cases, Tine from Conference to Trial

Nane COEF EXP( COEF) SE( COEF) Z P

AHM -1.3878 0. 250 0. 0818 -16. 967 0. 0e+00
ANA -1.4041 0. 246 0.0724 -19. 402 0. 0e+00
BAK 0.7790 2.179 0.1389 5.610 2. 0e-08
EUR -0.5538 0. 575 0. 3068 -1.805 7.1e-02
FRE -0.6380 0. 528 0. 1040 -6.132 8.7e-10
[co N -0. 3939 0.674 0. 1267 -3.108 1. 9e-03
GRO -1.3353 0. 263 0.1217 -10.971 0. 0e+00
LAO -0. 1066 0. 899 0. 0648 -1. 646 1. 0e-01
LBO -0.5234 0.592 0.0764 -6. 855 7.1e-12
MON -0. 3566 0. 700 0. 0665 -5.360 8. 3e-08
QAK -0.6315 0. 532 0.1105 -5.713 1. 1le-08
POM -0. 9559 0. 384 0. 0858 -11.141 0. 0e+00
RDG 0. 3031 1.354 0. 1295 2.340 1.9e-02
RV -0.7661 0. 465 0. 0910 -8.417 0. 0e+00
SAC -0.7675 0. 464 0. 0860 -8.929 0. 0e+00
SAL -1. 3097 0. 270 0.1142 -11. 472 0. 0e+00
SBR -0.8791 0.415 0. 0910 -9. 660 0. 0e+00
SDO -0. 2063 0.814 0. 0882 -2.339 1.9e-02
SFO -1.2683 0. 281 0. 1200 -10. 568 0. 0e+00
SJO -0. 8952 0. 409 0. 1246 -7.183 6. 8e-13
SRO -0. 0295 0.971 0.1032 -0. 286 7.8e-01
STK -0. 6869 0. 503 0. 0838 -8.193 2. 2e-16
VEN 0. 3321 1.394 0. 0880 3.773 1. 6e-04
WCK -0. 2046 0. 815 0. 1156 -1.770 7.7e-02
CTYR1997 (1997 conference) 0. 1589 1.172 0. 0658 2.415 1. 6e-02
CTYR1998 (1998 conference) 0. 4225 1.526 0. 0659 6.412 1.4e-10
CTYR1999 (1999 conference) 0. 8508 2.341 0. 0666 12. 771 0. 0e+00
CTYR2000 (2000 conference) 0. 8244 2.281 0. 0695 11. 854 0. 0e+00
CNC (nultiple active cases) -0.0673 0. 935 0. 0330 -2.037 4. 2e-02
PSY2 (psych injury secondary) | -0.21305 0.878 0. 0588 -2.220 2. 6e-02
P93 (post-93 injury) 0. 0642 1. 066 0. 0523 1.227 2.2e-01
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Table 6. 17
Unconpl i cated Cases, Abstracted Data: Open to Cose, Al Variables
Nare COEF EXP( COEF) SE( COEF) z P
LAO -0. 36931 0.6912 0. 1911 -1.9327 5. 3e-02
POV 0. 74448 2.1053 0. 1709 4. 3564 1. 3e-05
SAC 0. 33974 1. 4046 0. 1727 1.9672 4. 9e-02
SBR 0. 48549 1. 6250 0.1724 2.8158 4, 9e- 03
STK 0. 11760 1.1248 0. 1744 0.6744 5. 0e-01
OPYR1999 (1999 openi ng) 0. 00658 1. 0066 0. 0972 0. 0677 9. 5e-01
TOPNREG (regul ar openi ng) - 3. 75999 0. 0233 0. 1972 -19. 0684 0. 0e+00
CNC (nultiple active cases) -0. 19027 0. 8267 0.1261 -1.5085 1.3e-01
CEMP (nul tiple defendants) -0. 36458 0. 6945 0. 3092 -1.1793 2.4e-01
| PSY (psych injury primary) 0. 00513 1. 0051 0. 2573 0. 0199 9. 8e-01
PSY2 (psych injury secondary) | -0.07890 0.9241 0. 2044 -0. 3861 7.0e-01
| BK (back injury primry) -0. 24254 0. 7846 0.1034 - 2. 3453 1.9e-02
LWF (represent ed) 0. 76516 2.1493 0. 1822 4,1998 2.7e-05
SER (serious & willful) 0. 24261 1.2746 0. 4044 0. 5999 5. 5e-01
X12 (LC 132a) -0. 23659 0.7893 0. 3543 -0.6677 5. 0e-01
ANYCOWMP (early conpensati on) -0. 01523 0. 9849 0. 1065 -0.1430 8.9e-01
ALLMED (early nedical) 0. 09003 1. 0942 0. 1195 0. 7531 4, 5e-01
MULINJ (rmultiple injuries) -0. 14591 0. 8642 0. 1295 -1.1264 2. 6e-01
PENAL (any penalti es) 0. 16772 1.1826 0. 1747 0. 9601 3.4e-01
NCENG (Engl i sh not primary) 0. 19618 1.2167 0. 1619 1.2118 2.3e-01
MALE (nal e) 0. 08531 1. 0891 0. 0957 0. 8910 3.7e-01
Note: N=811, reference case is VNO 1998 opening, settlenent
openi ng, rest of variables set to O.
Table 6.18
Unconpl i cated Cases, Abstracted Data: Open to Cd ose,
Significant Variables
Nane COEF EXP( COEF) SE( COEF) Z P
LAO - 0. 3946 0. 6740 0. 1869 -2.112 3. 5e-02
POM 0.7438 2.1039 0. 1683 4.419 9. 9e- 06
SAC 0.2917 1.3387 0.1712 1.704 8. 8e-02
SBR 0. 4765 1.6105 0.1712 2.784 5. 4e- 03
STK 0. 4865 1. 6266 0. 1679 2.898 3. 8e-03
OPYR1999 (1999 openi ng) 0. 0278 1.0282 0. 0967 0. 288 7.7e-01
TOPNREG (regul ar openi ng) -4.5028 0.0111 0. 2182 -20. 639 0. 0e+00
| BK (back injury primry) -0. 1853 0. 8309 0. 1003 -1. 847 6. 5e- 02
LWF (represent ed) 0. 8786 2. 4075 0.1727 5. 087 3. 6e- 07
Note: N=808, reference case is VNO 1998 opening, settlenent

opening, rest of variables set to O.
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Tabl e 6. 19

Abstracted Dat a: DOR to First Conference,

Al Vari abl es

Nane COEF EXP( COEF) SE( COEF) Z P
LAO -1.2308 0. 292 0. 363 - 3. 386 0. 00071
POM 1. 3936 4. 030 0. 359 3.884 0. 00010
SAC - 0. 2909 0.748 0. 392 -0.741 0. 46000
SBR 0. 4936 1.638 0. 429 1.152 0. 25000
STK 0.0794 1.083 0. 395 0. 201 0. 84000
DYR1999 (DOR in 1999) -0. 0441 0. 957 0. 366 -0.121 0. 90000
DYR2000 (DOR in 2000) -0. 0592 0.943 0. 407 -0. 145 0. 88000
CNC (nultiple active cases) -0.1951 0. 823 0. 328 -0. 595 0. 55000
CEMP (nultiple defendants) 1.2234 3.399 0. 485 2.522 0. 01200
| PSY (psych injury primary) -0. 0524 0.949 0. 485 -0.108 0. 91000
PSY2 (psych injury secondary) | -0.4273 0. 652 0.372 -1.147 0. 25000
| BK (back injury primary) -0.4146 0.661 0. 244 -1.696 0. 09000
LWF (represented) -0. 3841 0. 681 0.763 -0.503 0. 61000
SER (serious & willful) -0.1890 0. 828 0.679 -0.278 0. 78000
X12 (LC 132a) 0. 3838 1.468 0.470 0. 816 0. 41000
ANYCOMP (early conpensati on) 0. 5446 1.724 0.272 2. 006 0. 04500
ALLMED (early nedical) -0.2793 0. 756 0. 265 -1.053 0. 29000
MULI NJ (nultiple injuries) -0. 1506 0. 860 0. 260 -0.579 0. 56000
PENAL (any penal ties) 0. 0408 1.042 0. 246 0. 166 0. 87000
NOENG (Engli sh not primary) 0.0479 1. 049 0. 305 0. 157 0. 88000
MALE (rmal e) -0.1418 0. 868 0. 246 -0.577 0. 56000

Note: N=124, reference case is VNO DOR in 1998, other variables set

to zero.
Tabl e 6. 20
Conpl ex Cases, Abstracted Data: DOR to First Conference
Significant Variabl es

Nane COEF EXP( COEF) SE( COEF) Z P
LAO 1.03937 0. 354 0. 338 -3.072 2.1e-03
POM 1. 37509 3. 955 0. 313 4. 396 1. 1le-05
SAC 0. 00949 1.010 0. 352 0. 027 9. 8e-01
SBR 0. 54093 1.718 0. 355 1.525 1.3e-01
STK 0. 25418 1.289 0. 353 0.720 4. 7e-01
DYR1999 (DOR in 1999) 0. 08762 1.092 0. 350 0. 250 8. 0e-01
DYR2000 (DOR in 2000) 0.18913 1.208 0. 376 0. 503 6. 1le-01
CEMP (nul tiple defendants) 1.01838 2.769 0.418 2.435 1.5e-02

Note: N=124, reference case is VNO DOR in 1998, other variables set

to zero.
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Table 6.21
Conpl ex Cases, Abstracted Data: DOR to First Trial, Al Variables

Nane COEF EXP( COEF) SE( COEF) Z P

LAO -0.437 0. 646 0. 383 -1.142 0. 25000
POM 1.424 4,155 0. 376 3.786 0. 00015
SAC 0.420 1.522 0.434 0. 967 0. 33000
SBR -0.211 0. 809 0.415 -0.509 0. 61000
STK -0.118 0. 889 0. 459 - 0. 257 0. 80000
DYR1999 (DOR in 1999) 0.414 1.513 0. 464 0. 893 0. 37000
DYR2000 (DOR in 2000) 1.227 3.410 0.478 2.568 0. 01000
CNC (nultiple active cases) 0. 243 1.275 0. 303 0. 801 0. 42000
CEMP (multiple defendants) -0. 335 0.715 0.494 -0.678 0. 50000
| PSY (psych injury primary) -0. 339 0.713 0. 552 -0.615 0. 54000
PSY2 (psych injury secondary) -0.625 0.535 0. 402 -1.554 0. 12000
| BK (back injury primary) -0.511 0. 600 0. 286 -1.785 0. 07400
LWF (represent ed) 2.197 9. 000 1. 146 1.917 0. 05500
SER (serious & willful) -1.412 0. 244 0. 839 -1.681 0. 09300
X12 (LC 132a) 0. 225 1. 253 0.531 0. 425 0. 67000
ANYCOMP (early conpensati on) 0.610 1. 840 0.279 2.185 0. 02900
ALLMED (early nedical) -0.676 0. 509 0. 268 -2.519 0. 01200
MULI NJ (multiple injuries) -0.479 0.619 0. 248 -1.936 0. 05300
PENAL (any penal ties) -0.587 0. 556 0. 253 -2.322 0. 02000
NCENG (English not prinary) -0.554 0.575 0. 315 -1.757 0. 07900
MALE (ral e) 0. 310 1.363 0. 264 1.172 0. 24000

Note: N=129, reference case is VNO DOR in 1998,

ot her vari abl es set

to zero.
Tabl e 6. 22
Conpl ex Cases, Abstracted Data: DOR to First Trial,
Si gni ficant Variabl es
Nane COEF EXP( COEF) SE( COEF) Z P
LAO -0.563 0. 570 0. 336 -1.674 9. 4e-02
POM 1.329 3.777 0. 341 3. 899 9. 7e-05
SAC 0. 297 1. 346 0. 367 0. 809 4.2e-01
SBR -0. 415 0. 660 0. 361 -1.151 2.5e-01
STK -0. 159 0. 853 0. 398 -0. 398 6. 9e-01
DYR1999 (DOR in 1999) 0. 608 1. 836 0. 413 1.472 1. 4e-01
DYR2000 (DOR in 2000) 1. 346 3.841 0. 433 3.107 1. 9e-03
PENAL (any penal ties) -0.536 0. 585 0. 230 -2.329 2.0e-02
Note: N=129, reference case is VNO DOR in 1998, other vari abl es set

to zero.
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Tabl e 6. 23

Abstract ed Dat a:

Time to First Trial

from Last Conference, Al Variables
Narme CCEF EXP( COEF) SE( COEF) Z P
LAO -0. 1867 0. 830 0. 344 -0. 5429 0. 5900
POV -0. 5206 0.594 0. 373 -1.3948 0. 1600
SAC 0.7881 2.199 0. 391 2.0170 0. 0440
SBR -0.4976 0. 608 0. 377 -1.3215 0. 1900
STK -0.7125 0. 490 0. 437 -1.6305 0. 1000
CTYR1999 (1999 conference) 1. 0696 2.914 0. 499 2.1419 0. 0320
CTYR2000 (2000 conference) 1.1032 3.014 0.515 2.1432 0. 0320
CNC (nultiple active cases) 0. 0298 1.030 0. 268 0.1112 0.9100
CEMP (nul tipl e defendants) -0. 4596 0.632 0.412 -1.1148 0. 2600
| PSY (psych injury primary) -0. 8261 0.438 0.512 -1.6126 0.1100
PSY2 (psych injury secondary) | -0.1594 0. 853 0. 400 -0. 3980 0. 6900
| BK (back injury primary) -0. 2875 0. 750 0. 264 -1.0883 0. 2800
LWF (represented) -0.0361 0. 965 0. 805 -0.0448 0. 9600
SER (serious & willful) -0. 4934 0.611 0.764 -0. 6458 0. 5200
X12 (LC 132a) 0.5932 1.810 0. 462 1. 2847 0. 2000
ANYCOMP (early conpensati on) 0. 7205 2. 055 0. 267 2.6995 0. 0069
ALLMED (early nedical) -0. 3567 0. 700 0. 251 -1.4195 0. 1600
MULI NJ (nultiple injuries) -0.0675 0. 935 0. 251 -0. 2689 0. 7900
PENAL (any penal ties) -0. 0080 0.992 0. 240 -0.0334 0. 9700
NCENG (English not prinary) 0.1414 1.152 0. 290 0. 4875 0. 6300
MALE (ral e) -0.1271 0.881 0. 257 -0.4946 0.6200
Note: N=129, reference case is VNO DOR in 1998, other variables set
to zero.
Tabl e 6. 24
Conpl ex Cases, Abstracted Data: Tine to First Trial
from Last Conference, Significant Variables

Nane COEF EXP( COEF) SE( COEF) Z P

LAO -0. 326 0.722 0. 316 -1.03 0. 300

POV -0.435 0. 648 0. 328 -1.32 0. 190

SAC 0. 398 1. 489 0. 364 1.09 0. 270

SBR -0.411 0.663 0. 339 -1.21 0. 230

STK -0. 644 0.525 0. 391 -1.65 0. 100

CTYR1999 (1999 conference) 1. 061 2.889 0. 464 2.29 0. 022

CTYR2000 (2000 conference) 1. 065 2.900 0. 450 2.37 0.018

ANYCOMP (early conpensati on) 0. 486 1.626 0.215 2. 26 0. 024

Note: N=129, reference case is VNO DOR in 1998, other variables set

to zero.
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CHAPTER 7. OFFI CE COVPARI SONS

| NTRODUCTI ON

Part of the problemthat DWC adnministrators have in devel opi ng
wor kabl e court managenent approaches to apply uniformy across the
systemis that the |local district offices are anything but uniformin
size, workload, staff vacancy rates, case types, state of the facilities
in which they operate, denographics of their applicant popul ations, the
types of injuries typically clained, the behavior of local insurers and
enpl oyers, experience and training levels of office staff, and in the
way sone of fice operations are conducted. At the local |evel, these
distinctions are not a source of concern but rather are often held out
as a patently obvious explanation of why policies devel oped for offices
the size of Van Nuys can never work as effectively and efficiently for
one as small as Eureka (and vice versa). The inpression a visitor
receives fromdiscussions with staff nmenbers is that their particul ar
office prides itself on being uniquely different, for better or for
worse, fromthe other 24 | ocations in which workers' conpensation cases
are also heard. Moreover, it seened that just about everywhere we
visited, at |least some staff nenbers or attorneys woul d assert that the
way their branch office personnel address the burdens of an overwhel m ng
casel oad and the needs of the workers’ conpensation conmunity in the
i ght of inadequate resources is clearly the nodel that all WCAB offices
should I earn fromand emnul ate.

One comonly voiced belief is that the primary distinction between
offices lay not in size or other sinmlar factors, but sinmply in the
sections of the state in which they are located. One party line is that
offices “up north” are |l ess chaotic, are nore deliberate in their
deci si onmeki ng processes, and are used by a | ocal bar that seeks to
resol ve cases am cably; “down south” office calendars, in contrast, are
t hought of as dehumani zing cattle calls filled with attorneys who are
willing to go to trial over any trivial dispute and judges who will do

anything to accommodate their desires. As mght be expected, the views
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expressed by attorneys and staff nenbers located in the southern parts
of the state as to what takes place to the north are equally

opi nionated. They feel that the southern offices tend to nove nore
cases along toward resolution nore expeditiously and in a far nore
“user-friendly” manner (at |least fromthe attorney’s perspective) than
those in the north despite |arger per-judge workl oads.

There certainly are differences between typical offices in
different regions of the state. Though at one tine Los Angel es County
had a nunber of smaller offices |located in Agora HIls, Pasadena, and
Nor wal k, open venue (allowi ng attorneys to file in locations they
bel i eve are nost favorable to their practice) and DW budget reduction
neasures have reduced the options for applicant attorneys in that county
to a few “nmegaboards.” The three largest offices in the state are
therefore a 20-minute drive fromeach other (in good traffic conditions)
and together have about a quarter of all WCAB judges handling about a
guarter of all new case openings. Though not as |arge, other Los
Angel es and Orange County offices tend to be bigger and deal with nore
requests for trials than any other area of the state save for
Sacramento. Even in the heavily popul ated Bay Area, the offices serving
San Franci sco, the East Bay, and the Silicon Valley are only noderately
si zed.

It is little wonder that a visitor to a southern California
nmegaboard observes a higher |evel of conmotion during a conference
cal endar than might be found to the north. Applicants are either
waiting in cavernous hol ding areas or are sprawl ed across | arge open-air
pati os. Attorneys are shuttling back and forth constantly between
mul tiple courtrooms, trying to handl e as nany cases as possible, and
wi th conference cal endars packed with up to 30 cases for a judge to hear
in three-and-a-half hours, there sinply isn't enough roomin the
courtroom for everyone to quietly wait their turn. The posted list of
cases to be heard that day is surrounded by dozens of litigants and
attorneys trying to figure out where they should go and whomthey are
supposed to neet. The back offices are equally chaotic at tines, on
occasi on crowded with attorneys with unfettered access who are

attenpting to find an avail able judge to wal k-t hrough an order. The
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surprising thing is that many attorneys we spoke to at these |ocations
repeatedly confirmed their belief that they would be unable to practice
wor kers’ conpensation |aw as efficiently and as enjoyably anywhere el se.

In the nore rural parts of the state or even in some of the |arger
Bay Area locations, things are nuch quieter. Conferences do not appear
to be as packed and nore “quality” tine is able to be spent on judge-
ai ded settlenent negotiations at an MSC should the parties so desire.
Judges are nore likely to personally handle a case fromstart to finish,
conducting both the MSC and the trial. Despite it being sonetinmes nore
difficult to find an early trial setting at these locations (and with
snmal | er nunbers of judges, personality differences can | oomlarger), we
al so encountered experienced and wel |l -travel ed attorneys who told us
that they would be unwilling to practice at any other type of office,
specifically those in what they m ght characterize as the far nore
chaotic south.

Det er mi ni ng whet her these environnental differences translate into
a case-processi ng experience that is nore “just, speedy, or inexpensive”
than a location in another part of the state (or even another part of
the sane county) would be difficult. Based on what we saw and heard at
the of fices we visited, however, two points becane very clear: First, on
many di nensi ons the various branch offices of the DWJ WAB handl e their
wor kl oad in very different ways, and second, few judges (including
Presi di ng Judges) have an accurate idea at all of how other offices

oper at e.

THE PRESI DI NG JUDGE SURVEYS

In order to get a sense of the diversity of approaches taken in
cal endaring practices and to better understand the ability of offices to
neet tine nmandates and the inconming caseload, we contacted the Presiding
Judge at each location and asked them a nunber of questions on a wide
variety of topics. One reason why this was necessary was that it becane
cl ear soon after our initial visits to the familiarization and site
visit courts that each had adapted to problenms in staff shortages and
wor kl oad denmands in ways that were not always in |lockstep with the inage

one mght receive froma sterile reading of the Labor Code, Title 8 of
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the CCRs, and the Policy & Procedural Manual. Screening of DORs was
sometines perforned by the Presiding Judge, sonetines by WCIs on
rotation, sonetinmes by a clerk, and sonetinmes not at all. At sone

of fices, attorneys could wal k-through a proposed settlenment any tinme the
doors were open; at others, the process was clearly discouraged in al

but the nost conpelling instances. Sone judges took great pains to go

t hrough each and every document in the case file during the settlenent
revi ew process, while others barely gave even the agreenent itself nore
than a passing glance. At sone offices, DORs that were already screened
and were waiting for an MSC date had sat in the cal endar clerk’s inbox
for nearly a nonth; at other |ocations a conference date would be
assigned a day or two after the docunent had been date stanped. None of
t hese differences were ones we coul d neasure by anal yzi ng the CAOLS data
systemor |earn about fromthose who were not intimately famliar with
the inner workings of particular branch offices.

I deal Iy, we would have visited the sites in person and coll ected
the data ourselves. Resource and time constraints made this inpossible.
One concern we had regarding a survey approach was that the Presiding
Judge might attenpt to frame his or her responses in the best possible
light, especially if nore honest answers would inply straying fromthe
requi renent of across-the-systemunifornmity. But as in many ot her
aspects of this work, we found that there was little reluctance on the
part of Presiding Judges to air dirty laundry if necessary or to voice
extremely frank conpl aints.

There were actually two surveys posed to Presiding Judges. The
first was conducted on our behalf early in the course of our research by
DWC admini stration through their Regional Managers. At the tine, we
needed to gat her sone basic information about every office in the state
in order to assist in the selection of our site-visit courts and goi ng
through the DWC as an internediary allowed us to get results in the
shortest tine possible. The second survey was conducted in late 2001
after we had identified sone inportant issues needing additiona
i nformati on, nost of which regarded cal endari ng approaches and
processi ng del ays. The judges who responded (and we i ndeed received

responses fromall 25 courts in both instances) to the second survey
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were informed that their answers would likely be included in the report
when published. The specific questions asked and the actual results can
be found in a nunber of tables contained within the Technica
Appendi ces, with the different offices grouped by decreasi ng nunber of
aut hori zed judges. Because the first survey did not contain a sinlar
war ni ng regardi ng publication, we consider the PJs’ responses to that
guestionnaire to be confidential in the same way all other outside
conmuni cation with project staff during this research has been
characterized. However, a nunmber of questions asked in the second
survey paralleled the first, so nuch of the information contained in the
initial data collection can be found in the tables in any event.

It should be remenbered that we systenmatically collected a
consi derabl e ambunt of information during the site court visits (and to
a much lesser extent, the fanmiliarization court visits) about office
procedures, facilities, equipnment, staff levels, and the like. But this
process took nany hours to conplete and required the conplete attention
and cooperation of the Presiding Judge and staff supervisors over the
course of a nunber of days. W felt that there would be little benefit
to surveying the PJs at other locations with a sinmilar anount of
guestions and detail, prinmarily because we had al ready observed a wi de
range of variation in policies and resources in the sites we visited.

Below is only a brief selection of just some of the considerable
amount of information we received fromthe second survey, sometines
suppl enented with background data fromthe initial PJ questionnaire.
The reader is strongly urged to refer to the Technical Appendices for a
full description of both the questions we posed and the answers we
received in the second survey. The information we collected from both
sets of questionnaires was critical to many of the recomendations in
Part 11l of this report. The discussions below do not go into great
detail about how particular policies or office characteristics affect
t he adj udi cation of workers’ conpensation disputes, nor how they shaped
our recommendations, but are presented only for a quick glinpse into how
great of a degree offices can differ

Answers in both surveys were essentially free formand the PJs

could provide as little or as nuch information as they desired. This
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nmade categorizing sone responses difficult and so sone of the counts of
courts set forth below would change with a different interpretation of

t he neani ng of the answers. W also believe that sonme of the

i nformati on woul d have been characterized differently had we been abl e
to personally visit each site and collect the data based on observation
of actual practices and discussions with staff menbers and | oca
practitioners. As such, the following is only intended to illustrate
the extent of variations found at DAWC' s district offices and not to
provi de precise counts of particular practices or policies. Again, nore

detailed information can be found in the Techni cal Appendi ces.
SAMPLI NG OF OFFI CE COVPARI SON DATA

Conf erence Cal endars

W wanted to learn of the extent to which offices were requiring
practitioners to appear at a single norning conference cal endar, in part
to give us a better understanding of the way in which conferences are
schedul ed might be inpacting an office’s ability to hold MsSCs (for nore
i nformation, see Conduct of the MSC and Trial Calendars in CHAPTER 13).
However, nost of fices have conference cal endars in both the norning and
afternoon, with single calendar offices generally restricted to smnal
of fices or those where the MBC-to-judge ratio is nodest.

“Cal endar density” is probably the nost remarkable difference
bet ween the offices we observed.118 At sone |ocations, a judge woul d
have ten or fewer MSCs or other conferences to conduct during a three-
and- a- hal f-hour period, while at others up to 30 were not unknown. Wen
t he nunber of hal f-day cal endars per week per judge are factored in
(typically but not always two), one judge might handle as many as 60
schedul ed conference sessions in a single week, while others processed

as few as 20. Denser calendars allow offices to get a case fromDOR to

118 cal endar density is sinply the average nunber of conferences or
trials to be heard by a judge during any cal endar setting. DWC judges’
cal endars are typically three-and-one-half hours long (either 8:30 a. m
to 12:00 p.m or 1:30 ppm to 5:00 p.m). At an office where just ten
conferences are to be heard during the norning or afternoon cal endar
the density is much “lighter” than one where 30 cases are scheduled to
be conpl et ed.
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MSC qui cker, but the shorter time available for each individual neeting
(seven m nutes on average when 30 cases are schedul ed versus 21 mnutes
when only ten cases are on the cal endar) nmeans that the judge will have
less tine to help the parties nmove toward settlement or narrow the

remai ni ng i ssues for trial

Trial Cal endars1l®

One distinctive north-south difference that clearly exists is the
use of a single 8:30 a.m setting for all trials in nost |ocations
outside of the Northern Region. This was sonmewhat surprising as a
nunber of attorneys told us follow ng the publication of the Candidate
Recomendations that it would be inpossible to practice at a branch
office where it was likely or even possible that norning trial settings
woul d slip past the lunch hour (for nore information, see Trial Cal endar
Start Tinmes in CHAPTER 13). It turns out that nobst practitioners
already work in such an environnment. Wen 8:30 a.m-only sessions are
used, at about eight locations there is an expectation that the parties
will have to remain on site for the entire day if necessary to conplete
their scheduled trials; at about seven other offices with 8:30 a.m-only
sessions, a continuance will be granted in the afternoon if the party
has ot her conmi t ments.

Wt al so wanted to know whether splitting the trial day into two
separate calendars (i.e., one in the norning and a later one in the
afternoon) had the potential of increasing the nunber of “discontinuous”
trials where portions of testinony are heard on different days. In
about seven of the ten “dual trial calendar” courts, a trial that starts
inthe norning will be continued to another day if it does not conplete
by the lunch break. O the other three, two require the parties to
return in the afternoon and the other handl es the situation on a case-

by-case basis. A simlar policy is used if the trial does not get

119 The term“trial calendar” is used in a nunber of ways. It can
refer (as it does in this section) to the period of tine in a single day
designated for holding trials and other hearings (e.g., “Judge Smith’'s
afternoon trial calendar”), but it can also refer to an office or
i ndi vidual judge's overall schedule for trials (e.g., “Wen is the next
avai l abl e slot on the trial calendar?”). The term “conference cal endar”
al so has these dual neanings.
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started by noon, though in nany instances this was reported as being an

unlikely possibility.

Deci si on Days

One issue that was raised by a nunber of practitioners and judges
during our discussions was whether the DWC should use a single, uniform
deci sion day (for nore information, see Decision Days in CHAPTER 13).
For exanple, sone felt that it would give an attorney the ability to
freely schedul e depositions on a day that no hearings were possible.
Sone judges liked the idea as well because the office was quieter, which
in turn made for a nore conducive environment for witing decisions. On
the other hand, a uniform “dark day” for an office nmeans nore judges
will be in trial simultaneously the other four days, a problem noted by
a nunber of PJs because of potential shortages of hearing reporters or
courtroonms. It may well be that with collective bargaining agreenments
increasingly requiring a nore flexible workweek that a uniform decision
day will becone a reality in any event.

At the time of this witing, ten offices have Friday as the sole
uni f orm deci si on day and about three are dark on Mondays. The ot her
of fices spread their judges’ decision days across multiple days of the
week, so in effect there are at |east sone trials and conferences taking

pl ace Monday t hrough Fri day.

Judi ci al Assi gnment

Ofices differ as to their philosophy regardi ng judicial
assignment. Wile at just about every location the MSC judge is
assigned by the cal endar clerk who processes new DORs either to judges
on a rotating basis or to the judge with the first avail able opening,
trials are another matter (for nore information, see Trial Cal endaring
and Judicial Assignnent in CHAPTER 13). Just under half of the offices
(primarily those outside the Central Region) always use the sane judge
for both MSC and trial. O the remainder, sone will always use a
different judge in every instance while others will set the trial before
the first available judge regardl ess of whether he or she presided over
t he MSC.
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Most branch offices keep the sane judge for all pretria
conferences once a judge has presided over the first conference. A few
will set all conferences other than the MSC before the PJ. A few others

assi gn conferences on the basis of the next avail able conference slot.

DOR and MSC Ti me Lines

Most offices report that the fact of DOR receipt is entered into
the CAOLS database within a few days after arrival. At a few |ocations,
the tine for initial handling is much | onger, typically because they do

not do the data entry until some preset period of tine has elapsed to

“ ”

et the case “age” (in order to wait | ong enough to receive and match up
any Qbjections fromthe responding party before processing the DOR).120
Next is the effort needed to get the DOR before a staff menber who woul d
screen the pleading for conpliance with applicable regul ations, have a
cal endar clerk set the matter for an MSC, and then enter the date into
CAOLS. Overall, it typically takes about 13 days (an unwei ghted average
of midpoints of estinated ranges for large and nmedi um offices) to get
the DOR fromthe date stanp nmachine into an actual setting. Wth the
initial handling after DOR receipt, that would | eave (again, this is an
approxi mati on) about 15 days remmining until the 30-day limt for

hol ding an MSC after DOR filing is reached. But depending on the
office, total receipt-to-setting tine can range fromfive to 40 days; at
the | ocations where the upper end of the range is common, LC 85502
conpliance is an inpossibility no matter how many judges they have to
hol d conferences. Because this legislatively mandated activity is
general ly performed solely by nonjudicial staff, we believe that the
time fromDOR receipt to setting is a good indication of clerica
resource |levels or performance (for nore information, see Cerks and the

Pace of Litigation in CHAPTER 11).

120 | nterestingly, four branch offices have a rule that a DOR filed
over the counter (as opposed to being nailed in) will not be accepted
until ten days have el apsed fromthe date of service. This nakes the
filer a warehouser for “aging” purposes and perhaps inproves those
offices” DOR filing-to-conference tine interval statistics. It is not
cl ear, however, whether such an approach conforns to the Labor Code and
associ ated regul ati ons.
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In contrast, the tinme fromsetting to MSC essentially reflects
avail abl e judicial resources and cal endar density. Again, using an
unwei ght ed average of mdpoints of estinmated ranges for |arge and nmedi um
of fices, PJs reported that new MSCs were typically being held sone 32
days fromthe date of setting the conference. These averages ranged
from about 15 days (about the nini mum possible given the requirenents of
adequate notice to the litigants) to as much as 60. At the offices with
the Iengthiest tines fromsetting to conference, the density night need
to be increased, judges m ght need to nmake nore tine available for
conference cal endars, the office nmight need nore judges, the formula
used for assigning MSCs to judges might need to be adjusted, or sone

conbi nati on of the above is perhaps indicated. 121

DOR Screeni ng

The filing of a new case is of relatively |lesser inportance to the
overal |l workload of a branch office than are requests for placing the
case on the trial calendar. The DOR then beconmes the primary trigger
event for judicial involvenment (other than settlenment) and sone have
suggested that the DWC should do a nuch better job of screening newy
filed DORs for conpliance with applicable statutes and regul ations (for
nore information, see Streamining the DOR Screen in CHAPTER 14). The
idea is that by rejecting requests for trial in cases that are clearly
not ready for a regular hearing, courts will be spared an unnecessary
waste of judicial resources and litigants will not have to appear at an
MSC only to have the matter continued or the case taken off the tria
cal endar. By acting as aggressive “gatekeepers,” judges who screen DORs
woul d in theory be reducing both the private and public costs of
litigation. It turns out, though, that nost offices do not have judges
review new DORs: At 14 | ocations, nonjudicial support staff do the

screening of DORs, at two, screening is not done at all. At seven

121 These exanpl es of sone possible solutions to the probl em of
lengthy tines fromthe nonent the cal endar clerk assigns a judge and a
date to the actual day the MBC is to be held assunes that the denand for
conferences will remai n unchanged. Conceivably, the DWC could work to
decrease the need for conferences, especially in regard to continuances
of MSCs begun on anot her day. See Addressing the Problem of Conference
Cont i nuances and OTCCs in CHAPTER 14.
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of fices, screening is done by the PJ or a single judge with this task,
and at two nore, it is done by the assigned judge or rotation of judges.

Anot her part of the process of evaluating DORs is the consideration
of formally filed “Objections to Declaration of Readi ness to Proceed”
(for more information, see Formalizing the Pre-MSC Cbjection Review in
CHAPTER 14). Under BR 810416, a party responding to a DOR can file a
docunent containing the reasons why the case should not be set for tria
(or why the requested proceedings are inappropriate). 1In theory, a
valid Qbjection should prevent a premature MSC from ever taking place.
But at least five branch offices clearly do not act on Cbjections prior
to the MSC (the rest will take the natter off cal endar under appropriate
ci rcumnst ances) .

Expedited Hearing requests are a different matter. |t appears that
such requests (a specialized version of the DOR) are typically screened
by the PJ before setting.

Whet her a case is set for an MSC or some other type of conference
af fects what sorts of outcones are expected fromthe neeting. MCs, as
described el sewhere, are in theory intended to result only in settlenment
or setting for trial (in actuality, continuances and orders taking the
case off the trial calendar are common—though officially di scouraged—
results). GCeneric “pretrial conferences” do not have a sinmilar nandate
and so these sessions are better suited for hearing and ruling upon
di scovery-rel ated nmotions (such as requests to conpel attendance at a
deposition) or acting as a type of “status conference” (such as those
used in other state and federal courts to map out the progress of the
litigation and solve any probl ens inpeding an expeditious resol ution).
The problemis that the current official version of the DOR does not
seemto cover situations where the filer is only seeking judicial
intervention on interimdiscovery disputes or to address other case
managenment needs prior to the point at which the case is ready for
trial. As such, even when DORs |ist discovery matters (or other sinilar
interimissues) as the only disputes needing resolution by a judge, they
can still be set for a fornal MSC. Because the outcome of such MSCs (in
actuality being held solely to rule on the discovery issue or to engage

in other case managenent chores) would be neither settlement nor a tria
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setting, the MsSCs woul d be counted as unconpl eted sessions and the
branch office’'s workl oad processing statistics would suffer. For nore
information on this issue, see The Use of Specially Designated Status
Conferences in CHAPTER 14. Interestingly, offices differed markedly in
how t hey handl ed di scovery-only DORs. If there is screening taking
place at the office at all, discovery issues (or other sinilar

nondi spositive needs) listed in the DOR might result in having the
matter set for a Conference Pre-Trial rather than an MSC, though it did

not appear that there were hard and fast rules in this regard.

DOR Batch Settings

Because individual MSCs are relatively brief events, it is not
difficult for a single attorney to participate in multiple conferences
on a single day. As such, having a batch of new DORs set for MSCs on
t he sane day mght save an attorney from making repetitive trips to a
DWC of fice. Accommodati ng such desires, nmost of the larger offices wll
al l ow “bl ock” MSC settings of three to seven per day for the sane filer
Branch offices differ, however, as to whether such block settings would
go to the sane judge. That can be a concern to an attorney trying to
juggl e as nmuch in-court work as possible because if the MSCs are spread
across the judges of a single office, it nay mean a norning or afternoon

of sprinting fromhearing roomto hearing room

Speci al Conferences

Sone nmenbers of the workers’ conpensation community contacted us
during the course of this research to suggest that the use of nediation
and other alternative dispute resolution processes would be effective in
resolving relatively difficult cases prior to reaching the trial stage
(conceivably, this would be in addition to whatever settlenment efforts
are already expended during the MsSC). Though “one conference-one trial”
seens to be the universally accepted nodel for the ideal workers’
conpensation litigation process, we were aware that sone of fices had
been experinenting with additi onal neetings with a judge in order to
spend increased effort in ridding the trial calendar of particularly
thorny cases. Also, some had suggested that there be special cal endars

devoted solely to hearing discovery-related nmotions in order to better
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focus the MSC cal endar only on cases that were indeed ready for trial
and we wi shed to see the extent to which this was an existing practice.

In just three offices, an additional type of settlenment conference
is routinely used if the trial is likely to go a half day or |onger
The results are a little nore mxed as to whether voluntary nedi ation
sessions would be available if the parties so desired; the enthusiasm
ranged fromreports of an office where the judges were ready, wlling,
and able to assist on trial day if needed, to another office where it
was clained that there woul d not be sufficient staff available to take
on the extra work.

Special “Law & Motion” cal endars (which can involve di scovery
matters or just about any other notion or request) are rare events, wth
only one office specifically designating a part of its calendar for this
purpose. A small nunber of offices assign such hearings to the PJ, but
nore often than not, Law & Mdtion issues are handl ed by the assigned

judge as part of a regular conference cal endar

The Ability to Provide a Trial Date Follow ng the MC

LC 85502(d) (1) requires the DAC to hold a regular hearing within 75
days of the filing of a DOR. Conplying with this mandate is made
sonewhat nore problematic because it is not the filing of the DOR that
triggers a trial setting but rather the conpletion of an MsC in a
nonsettl ed case (a “conpleted” MSCis one that did not result in a
conti nuance or order taking the case off the trial calendar). It is
only at that point that a trial date is chosen by a judge or cal endar
clerk. There is no official policy for the maxi num nunber of days
following the MSC in which to hold a trial, but given the official 30-
day limt between receipt of the DOR and the holding of the MSC (al so
requi red by LC 85502), an interval of 45 days between nost MSCs and
trials would then be a good target for administrators. Using a mdpoint
of the ranges the PJs gave us, about 20 of the offices clained to be
able to provide a trial to the parties within 55 days of the end of the
MSC (and nost of these locations could deliver a trial at or under the
“magi ¢” 45-day mark). This is an inportant measure of the judge-to-

workl oad ratio and trial cal endar density. The figures suggest that
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while the DAC is clearly experiencing problenms in getting cases noved
t hrough the system expeditiously, the current |evel of judges at nost
of fices appears able to handle the workl oad related to holding trials
reasonably wel | . 122

But not all judges had new trials being set at about the sanme tine
out fromtheir MSCs. The largest offices had one or two judges with
settings nore than a week before or a week after other judicial
of ficers. These were generally branch offices where they were setting
on the “next avail abl e judge” concept, but given their size, it is not
surprising that through challenges and the like, there would be sone
noti ceable differences with a snmall nunmber of judges. At nmediumsize
of fices, however, the reason for the unbal anced cal endar seenmed (though
this was not always true) to be related to the lack of flexibility in
trial scheduling because the sanme judge typically conducted both the MSC

and the trial. For npre information on this issue, see CHAPTER 13.

Judges Pro- Tem

“Judges protenmpore” (JPT) typically are local attorneys who have
been appointed by the PJ to serve as tenporary judicial officers wthout
pay. Authorized under LC 8§123.7 back in 1982, the practice has fallen
into disfavor in recent years despite the potential for providing sone
relief to the workl oad of WCIs by having vol unteer attorneys presiding
over routine conferences. JPTs could also be used in the role of
vol unteer nediators in appropriate cases. Nevertheless, only two branch
of fi ces have regul ar sessions where a JPT handl es sonme aspect of the

conf erence cal endar.

122 wviously, this only speaks to holding trials, not necessarily
conpl eting the considerabl e anmount of work required follow ng the
receipt of live testinony. See Trials and Judicial Tinme Expenditures in
CHAPTER 13. The delivery of timely decisions and opinions nmight suffer
unacceptably even though the trials thenselves were held within a
reasonable Il ength of tine after the MSC. Also, an office mght be able
to schedule trials pronptly at the expense of other work such as hol ding
conferences or review ng settlenments.
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Pro Pers

Branch offices differ in the way they approach the special needs of
unrepresented applicants. At a handful of offices, for exanple, pro per
matters are exclusively assigned to the PJ rather than to other judges.

Ofices also differ as to whether a DOR froma pro per that
requests a regular trial setting is automatically scheduled for an MsSC
(as it would be if it were filed by an attorney) or instead is set for
some other sort of pretrial conference. Wile nost offices indeed set
the matter for an MSC, in three locations it appears that nost pro per
DORs will first be set for a special conference (at a few other offices,
t he person screening the DOR decides if some sort of special scheduling

is required).

Wal k- Thr oughs

The “wal k-t hrough” process allows litigants to receive judicial
scrutiny on settlenments and other requests without the need for a
formal Iy schedul ed conference or hearing (for nore information on this
i ssue, see The “Wal k- Through” Process in CHAPTER 15). Typically, an
attorney will first obtain the official case file froma clerk and then
wait until a judge has a free nonent between MSCs or during in-office
paperwor k duties before approaching the judicial officer for approval or
some other action that might take only a few m nutes. Though al
offices are required to devel op procedures to allow for wal k-through
settl enent approvals (see, e.g., P& Index #6.6.2), locations differ
mar kedly on the hours and particul ar days a wal k-t hrough m ght be
avai | abl e (though this seens to be nore of a reflection of clerica
support levels rather than of policies for or against the concept),

whet her the attorneyl23 nust arrange for file pickup prior to the day in

123 Wi le nonattorney litigants are not prohibited from wal ki ng-
t hrough orders and settlenents on their own, in actual practice it is a
process used al nost exclusively by practitioners who are famliar with
the specific requirenments. Moreover, nmany of the requests are nmade ex
parte with the presenter’s personal assurance that the other side in the
litigation is in agreement or at |east does not oppose the request being
made. Judges are less likely to accept such assurances from soneone who
is not a menber of the bar and as such is not subject to professiona
et hical standards. Settlenents involving pro per applicants can be
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whi ch the settlenent or proposed order is presented, and a nunber of
other details. The nopst inportant distinctions revolve around what
sorts of matters are allowed to be wal ked-t hrough and whom they can be
presented to. Eleven offices only allow settlenents, seven nore will

al so allow requests for attorney’s fees and sinmlar sinple orders, while
t he renmai ni ng seven | ocations allow any workers’ conpensation matter of
any kind to be wal ked-through (the judge, of course, would have the
option of declining to make a decision and instead set the natter for a
formal hearing). These differences reflect the diversity of opinions
anong segnments of the workers’ conpensation community as to the proper
scope of the wal k-through process fueled in part by the fact that P&P

I ndex #6.6.2 only speaks of settlenments.

Local DWC offices also differ as to whether a judge other than an
assi gned judge can handl e the wal k-through. This has al so rai sed sone
concerns, nostly over the hot-button issue of “judge shopping” for a
nore favorable or |ess contentious review of proposed settl enent
agreenments. Sone | ocations allow any judge in the office to be used
during his or her conference day, others only allow the judge assigned
to the case to hear the request (or, alternatively, the Presiding
Judge), others have a clerk randomy designate a judge to handl e the
matter, and still others will have a rotating “Officer of the Day” for

t hi s purpose.

Robes

There is a shared sense anong nany of the judges we spoke to that
the WCAB is truly a “people’s court” and as such shoul d di spense with
unneeded or antiquated trappings of fornmal judicial settings and
i nfl exi bl e procedures whenever possible. This is reflected in the
approach taken by sone 13 of fi ces whose judges never wear a robe for any
occasi on, even when in trial. On the other hand, all the judges at five
of fices al ways wear robes while conducting trials, and in the renai nder

there is no set policy and the choice is left up to the judicial

wal ked-t hrough, but in every instance we are aware of, it is done by the
defendant’s representatives (though the applicant can appear as well).
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of ficer. Robes are generally never used for conferences at any office.

For nore information on this issue, see The Use of Robes in CHAPTER 18.

Conputers and Facilities

The facilities available to judges and their staff as well as the
general public have I ong been criticized as inadequate given the
i mportance of dispute resolution in the overall workers’ conpensation
process. For exanple, four offices in 2001 have no DWC provi ded
personal conputers avail abl e whatsoever for their line judges for
editing their own trial decisions and opinions (though the PJ woul d have
one for e-mail); a fifth office has conputers, but only because the
judges there drove to another |ocation that was throw ng ol d nodel s away
and sal vaged them At five other |ocations, the advanced age of the
conputers was clained to make serious electronic |egal research
i npossible. For nmore information on this issue, see |ndividua
Conputing in CHAPTER 17.

Ofices vary fromrelatively open environnments to crowded, cranped
wor k spaces. For exanple, six offices have nore judges than avail able
hearing roons, so sone type of courtroomsharing process is needed. For

nore information on this issue, see Facilities in CHAPTER 18.

Staffing Needs

Di scussions with local court judges and supervi sory personne
elicited concerns about chronic staff shortages. W asked the PJs what
particular classification they would nost want to add on to their
current staff. Fifteen of the 25 offices indicated that another clerk
woul d be their nunber one choice. For nore information on this issue,
see CHAPTER 11.

Bi furcation

We decided to include a question as to whether an office allowed
cases to be “bifurcated” as a informal test of just one aspect of
unanbi guous procedural nonuniformity (nmost of the other questions we
posed in our survey spoke to aspects of office policy such as
cal endaring and staffing needs that do not bear directly on a litigant’s

due process rights). Bifurcation involves the holding of a trial on
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threshol d i ssues such as AOE/COE at an early point inthe [ife of a
claim and once that hurdle is cleared, focusing the litigation and
subsequent trial on the extent of the injury. Some defense attorneys
have suggested that they are unable to obtain a bifurcated hearing even
when the claimis questionable and so wind up paying for expensive

nmedi cal treatnent unnecessarily right up until the tinme of a regular
hearing in which they expect to receive a “take-nothing” order. Wether
or not a WCJ grants such interimhearings is entirely within his or her
di scretion, but we |learned that one office has an express policy agai nst
bi furcation of such threshold issues, and at five where there is no set

policy, npbst judges will decline to hold these hearings.
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CHAPTER 8. JUDI Cl AL TI ME EXPENDI TURES

| NTRODUCTI ON

A common rule of thumb used in DWC judicial resource allocations is
to assign nost judges to a sinple three-one-one schedul e: three days
spent in trial, one day devoted to conferences, and one day set aside as
a “decision day” to draft findings of fact, decisions of [aw, and
supporting opinions following trial. One mght assume then that a judge
spends sone 21 hours a week hearing testinony (based on seven hours in a
day possible for hearing cal endars), seven hours a week hol di ng M5Cs and
Conference Pre-Trials, and the rest of the time taking care of paperwork
and associ ated DWC chores.

Inreality, a WaJ's workweek is far nore conplicated. Conference
cal endars are interspersed with substantial periods of “dead tinme” where
nothing is really happening (at |east fromthe perspective of litigants
requiring imediate judicial attention). Trial days are filled with
wal ked-t hrough settl enents on unschedul ed cases that are squeezed in
during nonents when the hearing reporter changes the tape in the steno
machi ne. Deci sion days, which should be quiet noments for deliberation
can dissolve into an endl ess series of tel ephone calls and attorney
neetings. Wile the start tinmes of the conference and trial cal endars
m ght be witten in stone, what takes place thereafter is not.

W felt that it was inportant to better understand what the WZs of
the DWC do in performance of their duties in a way that went beyond the
t hr ee- one-one concept. Areas that consuned an inordi nate anount of
judge time would be prine targets for possible reforns; freeing up
judges fromunnecessary tasks would in turn allow the WCAB to better
handl e the demands of its workload. W would also be able to |earn nore
about the extent to which clearly inportant duties such as settlenent
approval and the conduct of trials affected the |level of available
judicial resources.

We initially considered an approach that has been used w th nuch

success by the Federal Judicial Center (FJC), primarily in assigning
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“case weights” to different types of litigation for the purpose of

cal culating future judgeship requirements. |f the average anmount of
time a judge mght spend on any particular case type could be

determ ned, then as the nunmber of such cases filed in each year changes,
so woul d the probable total nunber of judges needed to process them

The techni que involves sanpling new filings during a particular w ndow
of time and then tracking all the tinme a judge might devote to the case
until it is term nated.

Unfortunately, this type of workl oad study needs to be conducted
over a very long period because for the nost accurate results possible,
the cases nust be tracked all the way until final disposition. The
study period is reflected by the fact that the last update to the
official District Court case weights, despite their inportance to the
federal judiciary, was done in 1993. Even with the rmuch faster
di sposition tines found in the California workers’ conpensation courts,
the interval fromthe filing of an Application through trial
reconsi deration, and postdisposition events such as lien resolutions in
sone sanpl ed cases woul d have been far too long for our research
approach and the needs of the target audience.

While this situation neant that we woul d not be able to performthe
same sort of detailed resource calculations used by the Federal District
courts, we felt the next best option would be to conduct a “snapshot”
time study of the workings of the DAC s trial judges. By recording al
time spent during a particular period and associating it with different
types of tasks, we would know how judges were spending their work day,

t hough we woul d not know how nmuch total tinme any particular type of case
would ultimately require. On the other hand, we woul d have the
opportunity to track non-case-related activities; unlike what was done
inthe FJC s data collection, the W2 woul d be recording all minutes
spent on any DWC-rel ated task.

The judges at our six site courts were asked to use a set of forns
to track every case they worked on during a five-day period and to
descri be every task they performed for those cases. Additionally, tine
not spent working on any particular case but still in the furtherance of

their official duties would be recorded as well. In order to pronote
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t he npbst accurate responses possible, judges were assured that their
answers woul d be kept confidential and would only be reported in the
aggregate. All active judges at the six sites were included.

A recording instrunent and list of task codes (copies of which can
be found in the Techni cal Appendices) were devel oped for this purpose.
The basic design of the instrunents followed that of DWC conducted
wor kl oad studies that took place in 1998 and 1995, though few of the
judges at our site courts had participated in the earlier efforts and we
greatly expanded the scope of the original inquiry by including specific
i nformati on about the cases and the setting in which the event took
pl ace. Beyond the recording of case nunber, tine spent, and task
category, we also asked if the matter involved a pro per; if it was
related to a settlement at all and if so, what decision was made as to
the agreenent; and if it was related to a conference or trial, what was
t he di sposition (concluded, continued, or taken off cal endar) of that
heari ng.

A nunber of inportant caveats should be noted at the outset.

First, we asked the judges to do the very best job possible in capturing
i nformati on about non-case-related activity and we believe that the data
shown bel ow reflects a conscientious effort to do so. But the sonetines
chaoti c environnent against which WCAB cases are processed
under st andabl y neans that sone unknown armount of “down tine” woul d not
have been recorded. This would especially be true, for exanple, of the
nunerous but brief periods of time where judges rmust wait during the MSC
cal endar for attorneys to approach when cases were ready for discussion
Al so, routine social interaction with staff was not likely to be picked
by judges who were nore concerned with recording events directly rel ated
to their work. As such, the average m nutes expended per judge
reflected in, for exanple, Table 8.1 are not likely to total to a 40-
hour wor kweek. On the other hand, we feel that the information
presented is the best available regarding the relative expenditures of a
judge’'s tine.

Second, the data should not be used for the purpose of estimating
judicial resource needs. Wile the data was collected from si x medi um

and | arge offices, each judge who contributed was given equal weight in
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the tables that follow As such, the experiences of the far nore
nunerous judges fromthe Van Nuys and Los Angel es of fices doninate the
contributions of those from Ponpbna, San Bernardi no, and Stockton

Mor eover, the period of time in which data was collected was just a
single week that nmay or may not be representative of work perforned

t hroughout the rest of the year. Extrapolating the data contained in
the tables to systemwi de or annual levels is not reliable nor should the
ti me expenditures reflected here be used to eval uate the performance of
ot her DWC j udges.

Third, one should not assume that tinme expenditures for events such
as trials or conferences always reflect sessions formally conpl et ed.

The 8.45 “trials” per judge per week average in Table 8.1, for exanple,
i ncl ude sessions that m ght have consisted of no nore than the parties
appearing to announce that the case had been settled and requesting that
the trial be cancel ed.

Finally, judges could have worked on the sane case to performthe
same task on multiple occasions during our data collection period. |If
it happened on the sanme day (such as a judge first nmeeting with the
parties for a few ninutes in the norning as part of an MSC and then
getting back with the litigants for another few m nutes for the sane
purpose later in the day), we aggregated the individual tine
expenditures into one single “event.” But if it happened on separate
days (such as a judge working on the decision in a case on Monday and
returning to the task on Thursday), we counted the tinme expenditures
separately. The average of about four tasks per judge per week rel ated
to decision witing could therefore have involved four different cases

or the sanme case worked on four different days.

TI ME STUDY RESULTS

Overvi ew

It is clear that the single day currently assigned to decision
drafting is only a part of the total tinme needed to produce Findings and
Awar ds, Findings and Orders, and Opi nions on Decision as well as
responding to Petitions for Reconsideration. Over a quarter of a WCJ's

wor kweek is spent on these chores alone (Table 8.1). Activities related
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to actually conducting the trial itself, which in theory m ght take
three-fifths of the week (nost judges have three days a week set aside
for live trial work), only require 19% of the judge' s overall time when
both the tine needed for testinony and the Summary of Evidence are

i ncl uded. 124

Table 8.1
Judi ci al Task Category Tine Expenditures
Aver age
Tot al
M nut es Per cent
Mean Medi an Per of Tot al
M nutes M nutes Frequency Judge Judge
Per Per Per Judge Per Ti me Per
Task Category Event Event M ni num Maxi mum Per Wek Week Week
Tri al 38. 39 20 1 330 8. 45 324. 29 17%
Conf erence 9. 96 7 1 93 24. 83 247. 33 13%
Adequacy 8.98 6 1 83 13. 64 122.50 6%
Posttri al 26. 59 20 2 120 1.52 40. 34 2%
O ders/

Opi ni ons/ R&R 68. 26 36 1 605 7.19 490. 78 26%
Revi ew 6. 96 5 1 235 29. 93 208. 24 11%
Prepare 12.76 8 1 414 11. 66 148. 67 8%
Meet i ngs 10. 20 7 1 120 3.55 36. 22 2%
Admi nistrative 36. 29 20 1 289 6.41 232.74 12%
Travel 30. 00 30 30 30 0.02 0.52 0%
O her 20.72 11. 1 260 2.76 57.16 3%
Unknown 28. 40 16 3 195 0. 43 12. 24 1%

More detailed information can be found in Table 8.2. It should be

noted that each event recorded conprises a single case-task conbination
Thus, a judge mi ght have reported multiple tasks for a single case or
performed the sane task on different cases; as such, the suns of the
“Frequency Per Judge Per Week” columm do not indicate the nunber of
cases the judge worked on during the five days. However, the figures in
that colum are a rough indication of the nunber of cases in which any

particul ar task was performed.

124 As will be seen later, the 19%figure underestimtes the tota
i mpact of trials on the workweek of a WCAB judge when the tine needed to
prepare the witten decision and respond to Petitions for
Reconsi deration are included.
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Though MSCs took up 10% of a judge's total work tine, the
i ndi vi dual amount of tine each case required was very snall, with a nean
average of only 9.6 mnutes. The nunber of total conferences (about 25
for the week, which would include both norning and afternoon sessions)
each judge conducted is snaller than m ght be expected fromthe
estimated cal endar density reported in our Presiding Judge survey (see
CHAPTER 7), but not all calendared M5Cs actually take place. Many are

cancel ed prior to the day of the conference.
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Table 8.2
Speci fic Judicial Task Tine Expenditures
Aver age Percent
Tot al of
M nutes Tot al
Mean Medi an Per Judge
M nutes M nutes Frequency Judge Ti me
Per Per Per Judge Per Per
Task Event Event M ninmum Maxi num Per Wek Week Week
Tri al —&xpedi t ed 21.40 15 1 70 0.83  17.71 1%
Heari ng
Tri al —Regul ar 42. 49 20 1 330 6. 07 257. 84 13%
Trial —tien 22.56 14. 5 1 170 0.83 18. 67 1%
Trial —Bbi scovery 40. 40 22 10 130 0.09 3.48 0%
Trial —Speci al |ssue 60. 69 37.5 5 158 0.28 16. 74 1%
Tri al - her 27.19 16 2 132 0. 36 9.84 1%
Conf er ence—Mandat ory
Set t| enent 9.61 7 1 82 20. 34 195. 60 10%
Conf er ence
Conf erence or
Hearing on adequacy | 13.83 12 3 52 0.41 5.72 0%
of Settl enment
Conf er ence—ti en 7.48 5 1 44 0.97 7.22 0%
Conf er ence—taw & 12.46 10 1 35 0.22 2.79 0%
Mot i on
Conf er ence—bi scovery | 22.00 9 2 90 0.12 2. 66 0%
Conf erence—Pretri al 11. 43 6.5 1 93 1.93 22. 07 1%
Conf erence—Rat i ng 8. 00 7 2 21 0.09 0.69 0%
Conf erence—Medi ati on | 10. 64 10 2 20 0.19 2.02 0%
Conf er ence—& her 15.50 12 1 87 0.55 8.55 0%
Eval uat e adequacy of
Settlement not 9. 28 6 1 60 7.93 73.59 4%
presented at wal k-
t hr ough
Eval uat e Adequacy of
Settlement 8.57 7 1 83 5.71  48.91 3%
presented via wal k-
t hrough Process
D ctate or Prepare | ,¢ 5o 5 2 120 1.52  40.34 2%
Summary of Evi dence
Prepare or Edit 76.99 50 1 605 3.88  298.66  16%
Opi ni on on Deci sion
Prepare or Edit
Orders on E&A F&O 16. 89 10 1 141 1.62 27. 38 1%
Prepare or Edit
Report & 97.50 65 2 430 1.69  164.74 9%
Recommendati ons to
WCAB
Revi ew Screen 3.13 2 1 35 5.97 18. 66 1%
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Aver age Percent
Tot al of
M nutes Tot al
Mean Medi an Per Judge
M nutes M nutes Frequency Judge Ti me
Per Per Per Judge Per Per
Task Event Event M ninmum Maxi num Per Wek Week Week
Decl aration of
Readi ness for
Suf ficiency or
bj ecti ons
Revi ew Scr een
Requests for 5.01 4 1 20 1.60 8.03 0%
Expedi t ed Heari ngs
Apportionment Review | 12.82 13.5 5 25 0. 38 4. 86 0%
Review or Respond to |, 49 5 1 37 1.83 13.50 1%
D scovery Petitions
Revi ew or Respond to
MWbtions, Petitions, | g gq 5 1 70 7.62  50.98 3%
or Ot her Requests
for InterimOders
Review File and
Prepare Notice of 7.98 5 1 20 0.71 5.64 0%
Intention
Revi ew Sett| enent 6. 26 5 1 34 2.09 13. 07 1%
Revi ew or Respond to
M scel | aneous 7.28 5 1 66 4. 60 33.53 2%
Petitions
Research and Witing
Regar di ng Specific 23.21 12 1 235 0.91 21.21 1%
Case
Revi ew or Prepare
Letters and 8. 00 5 1 60 3.02 24. 14 1%
Cor r espondence
File Qrganization or |, 4, 9.5 2 65 1.21 14.62 1%
Mai nt enance
General Case-
speci fic 8. 99 5 1 147 5.22  46.95 2%
Preparation for
Conf er ences
General Case-
speci fi ¢ 15.82 11 1 414 6.43  101.72 5%
Preparation for
Tri al
Case-specific
Meeting or Phone 10. 46 7 1 52 1.76 18. 40 1%
Call w th Counsel
Case-specific
Meeting or Phone 8. 00 5 2 20 0.29 2.34 0%
call with any O her
Party to the Case
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Aver age Percent
Tot al of
M nutes Total
Mean Medi an Per Judge
M nutes M nutes Frequency Judge Ti me
Per Per Per Judge Per Per
Task Event Event M ni mum Maxi mum Per Wek Week Week
Case-specific
Meeting or Phone 10. 27 7 1 120 1.34 13.81 1%
Call with DAC Staff
Case-specific
Meeting or Phone
Call with O her 10.78 10 1 28 0.16 1.67 0%
Per son
Adm ni strative—
Public or Community | 19.43 11 1 92 0. 36 7.03 0%
Rel ati ons
Admini strative-staff | 5, ¢, 45 5 2 160 0.38 11.62 1%
Meet i ngs
RAND St udy Tasks 25.21 12 1 200 1.17 29.55 2%
Education or 48.40 30 2 269 1.43 69.26 4%
Trai ni ng
Adm ni strative Tasks
Not Covered 37.56 19 1 289 3.07 115. 28 6%
El sewher e
On-t he- Road Travel
Tinme Related to 30. 00 30 30 30 0.02 0.52 0%
Road/ Fi el d Cal endar
O her Task 20.72 11.5 1 260 2.76 57.16 3%
Unknown 28. 40 16 3 195 0.43 12. 24 1%

Pro Per Applicants

One inportant issue is the anount of tinme a judge m ght spend on
matters involving pro per applicants (Table 8.3). It does not appear
that a lot of the total week is devoted to pro per cases generally, but
the average tine per event is nmuch greater. Conferences that take an
average of less than ten nminutes when dealing with an applicant’s

attorney balloon into 23-nminute affairs with pro pers.
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Table 8.3
Ef fect of Self-Representation on Judicial Tine Expenditures
Pro Per Pro Per
Pro Pers Not Pro Pers Not I nvol ved I nvol ved
I nvol ved I nvol ved --- ---
--- --- Mean Frequency
Mean M nutes Frequency Per Mnutes Per Per Judge
Task Category Per Event Judge Per Week Event Per Week
Trial 37.89 8.22 56. 62 0.22
Conf er ence 9.54 24. 07 23.20 0.76
Adequacy 9. 46 9.02 8. 06 4.62
Posttri al 26. 54 1.45 27.75 0. 07
O ders/

Opi ni ons/ R&R 68. 67 7.05 47.50 0.14
Revi ew 7.08 28. 05 5.16 1.88
Pr epare 12.81 11. 28 11. 14 0. 38
Meet i ngs 9.87 3.22 13. 42 0.33
Admi nistrative 36.77 6. 31 7.00 0.10
Travel 30. 00 0.02 0.00 0. 00
O her 20. 82 2.71 15. 67 0. 05
Unknown 28. 40 0. 43 0.00 0.00
Trials

W were very interested in determ ning how nuch tine is spent on
particul ar aspects of the trial process, especially in the drafting of
Surmmaries of Evidence. |In total, about 16 hours a week are needed to
prepare for and handle the trial calendar including the tinme required to

respond to posttrial events (Table 8.4).125

125 Not all Report & Recommendations prepared as a result of a
filing of a Petition for Reconsideration involve decisions nmade during
or following trials. Qur data collection nethodol ogy was not desi gned
to capture the underlying reason for the errors alleged in these
Petitions. However, discussions with judges during our research suggest
that “R&Rs” are al nost exclusively trial-related in sonme way and as
such, we include them here.
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Table 8.4
Trial -Related Judicial Time Expenditures, Al Cases
Aver age Tot al
M nut es Per
Trial - Rel ated Tasks Judge Per Week
General Preparation for Trial 102
Conducti ng Hearing 324
Dictate or prepare Sunmary of Evi dence 40
Prepare or edit Opinion on Decision, Oders on F&A F&O 326
Prepare or edit Report & Reconmendations to WCAB 165
Tot al 957

But not all time classified as trial-related involves actual
hearings. |In a |large nunber of instances, a settlenment is reached on
the day of trial, perhaps with the assistance of the judge. Also, sone
trials are cancel ed after argunents from both sides are heard regardi ng
the need for further nedical evaluation. Wen we elinmnate these
unconpl eted trials fromthe averages, we can calculate the relative
i mportance of various pre- and posttrial activities. In Table 8.5,

j udges spend an average of about two hours each week actually taking
testimony. These are averages and there certainly nay have been judges
who were in trial for sonething approaching all 21 avail able hours, but
many other judges in our data collection did not actually start a single
trial that week.

Using a single hour for the taking of testinmony as a benchmark, a
“one-hour” trial will require about 20 minutes to prepare a Summary of
Evi dence, two-and-a-half hours to actually produce the decision, and
about an hour and 20 minutes to respond to the Petition for
Reconsi deration. Note that these figures do not include the tinme needed
to prepare for trial as it was not possible to deternine how nany
m nutes were spent on this task for cases that indeed made it through
the testinony stage; as such, the average total anount of tinme spent for
all activity related to conpleted trials is actually larger than shown
in Table 8.5.
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Table 8.5
Trial -Related Judicial Time Expenditures (other than for Pretria

Preparation), Conpleted Trials Only

Aver age Average
Tot al M nut es
M nut es Conpar ed
Per to One
Judge Hour of

Trial - Rel ated Tasks Per Week Heari ng
Conducti ng Hearing (conpl eted) 125 60
Dictate or prepare Sunmary of Evi dence 40 19
Prepare or edit Opinion on Decision, Orders on F&A/ F&O 326 156
Prepare or edit Report & Recomrendations to WCAB 165 79
Tot al 656 315

As such, only about six hours of total testinony could be heard in
a single week if the rest of the three trial days and the entire
deci si on day woul d be devoted solely to handling the balance of trial-

rel at ed tasks.

Settl enents

We al so | ooked at the nunber of settlenent events by the outcone of
the review process (Table 8.6). The category “Settlenent Approved”
neant that a settlenent that was on the table was approved without
changes being made that day (though it m ght have been changed at sone
earlier point inits life). By “Mdified and Approved,” we nean that
sone ternms of the settlenent were indeed changed that day, and after
such nodification it was approved that day. By “Not Approved,” we only
nean that for one reason or another, the judge declined to approve that
day. It could have been rejected, it could have been reviewed and sent
back to the parties for continued negotiations, or the judge could have
sinply decided to put the case file away and return to it at a later
point in tinme. Nevertheless, of the average of 19 settlenent events per

judge during the week, 16 were approved on the day of review
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Table 8.6
Qutcone of Settl enment Revi ews

Average Settl enent Events

Settl ement Revi ew Qut cone Per Judge Per Wek Per cent
Settl emrent Approved 14. 84 77. 8%
Settl ement Modified and Approved 1.60 8. 4%
Settl enment Not Approved 2.64 13. 8%
Tot al 19. 09 100. 0%
A quarter of all settlenents are being handl ed via a wal k-t hrough
process, a bit less than a quarter of all reviews take place during an

MSC, and about a third still

revi ew nost

are done the ol d-fashi oned way—through a

likely performed in the judge' s office w thout the presence

of the parties—which includes proposed settlenments arriving through the

mail or filed over the counter (Table 8.7).
Table 8.7
Judi cial Tasks Involving Settlenment Review
Per cent of
Aver age All
Settlenent Settl enent
Events Per Events Per
Judge Per Judge Per
Task Week Week
Eval uat e adequacy of Settlenment not presented 6. 24 34%
at wal k-t hrough
Eval uat e adequacy of Settlenent presented via 4 66 250
wal k-t hrough process
Conf erence—Mandat ory Settl enent Conference 4.14 22%
Tri al —Regul ar 1. 66 9%
Revi ew Sett | enment 0.48 3%
Tri al -Expedi ted Heari ng 0. 29 2%
Conf erence—Pretrial 0. 28 1%
Conference or Hearing on adequacy of Settl enent 0. 26 1%
Revi ew or respond to Discovery Petitions 0.12 1%
Revi ew or respond to noti ons, petitions, or 0 12 1%
other requests for InterimOrders
Trial —tien 0. 09 0%
Conf er ence—&x her 0. 09 0%

How much time are judges devoting on the average to the review
process during the nost conmon settlement-rel ated events? Regardl ess of

where the review takes place, approvals are taking an average of ten
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mnutes or less to conplete in the three nost common scenarios for
review (Tabl e 8.8). Even when approval is not imediately forthcomn ng
the entire process takes an average of no nore than ten to 16 minutes.
A related question we had was in regard to whether the wal k-through
process resulted in a higher approval rate because of the real or
i magi ned pressures to dispense with a task that was possi bly being
squeezed in between other activities. This is difficult to determ ne
because we cannot assune that the settlenments being presented at wal k-
throughs are similar in every respect to those presented as part of an
MSC or that are being reviewed at sone other tine. Nevertheless, the
first-time approval rate for wal k-through settlenents is actually about
the sane as for those presented at the MSC. Both types of settlenent
revi ew opportunities have a higher first-approval rate than seen in
situations where the judge is evaluating adequacy in other than a wal k-

t hrough or conference setting.
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Table 8.8

Revi ew Rel at ed Judi ci al

Ti me Expenditures

Task Category

Eval uat e adequacy

of Settlenent not

presented at wal k-
t hr ough

Eval uat e adequacy
of Settl enent
presented via
wal k-t hr ough

process

Conf erence—
Mandat ory
Sett| enent
Conf er ence

Mean M nutes if
Set t | ement
Appr oved

Aver age Number
of Settl enent
Approval Events
Per Week

Sett | ement
Approval as
Per cent age of
Al Settlenent
Event s

Mean M nutes if
Sett | ement
Modi fi ed and
Approved

Aver age Nunber
of Settl enent
Modi fi cation
and Approval
Events Per Wek

Sett | ement
Modi fi cation
and Approval
Per cent age of
Al Settl enent
Event s

Mean M nutes if
Settl ement Not
Appr oved

Aver age Number
of Settl enent
Nonappr oval
Events Per Wek

Set t | ement
Nonappr oval as
Per cent age of
Al Settlenent
Event s

as

7

3.8

61%

10

9%

11

30%

8 10

.1 3.8

88% 91%

11 13

0.3

6% 8%

10

16

0.3 .1

6% 2%
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Conti nuances and OTCCs

W were also able to obtain information on the outcones of hearings
such as MsCs and trials (Table 8.9). Only 36% of the regular trials and
34% of the MSCs were concluded on the day they began. What was the
reason for such a shortfall? First, athird of all trials and a quarter
of all MSCs were continued for some reason. Second, orders taking the
case off the trial calendar were issued in 30% of the regular hearings
and 42% of the MSCs.

Not all of these postponenents are necessarily “bad” despite
adnoni tions to judges contained in the Labor Code and associ at ed
regul ations that continuances and the like are not to be favored.

Judges can and shoul d take cases out of the queue for trial when
settlenent is imrinent. O the orders taking the cases off the tria
cal endar, 42% of those issued at a regular hearing and 30% of those
i ssued at the MSC were indeed related to settlenent.

So, what is the likelihood that a trial or MSC will actually result
in either a concluded session or a settlenent-related OTOC? Only 49% of
trials and 47% of MSCs had an outcone that night be characterized as
“desirable” fromthe standpoint of achieving the primary purposes of the
event (for trials, that would be a conpleted hearing or a cancellation
due to actual or inpending settlenent; for MSCs, that would be setting
the matter for trial, settling the case, or a cancellation due to
i mpendi ng settlenment). Put another way, about half the time for either
session the outcone will be inconclusive and there woul d be a good
chance that the parties would have to return on another day to conplete
t he task.
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Table 8.9
Judi cial Tine Expenditures at Conference or Trial, by Qutconme of the Hearing

Qut cone: Concl uded Concluded Concluded Continued Continued Continued Settled Settled Settled O her Q her Q her
Per cent Per cent

Per cent of Per cent of Mean of Al Mean of Al
Mean Frequency Al of Mean Frequency Al of M nutes Frequency of This M nutes Frequency of This

Conference or [Mnutes Per Per Judge This Event Mnutes Per Judge This Event Per Per Judge Event Per  Per Judge Event

Trial Task Event Per Week Type Per Event Per Wek Type Event Per Week Type Event Per Week Type

Trial -

Expedi t ed 23 0.3 53% - 0.0 - 13 0.1 12% 13 0.2 35%

Heari ng
Tri al - Regul ar 61 1.6 36% 33 1.4 33% 22 0.6 13% 30 0.8 18%
Trial-Lien 39 0.2 42% 9 0.1 24% 11 0.1 9% 15 0.1 24%
Trial -

D scovery 16 0.1 60% 25 0.0 20% - 0.0 - - 0.0 -
Trial - Special 87 0.1 1% 25 0.0 0% 18 0.0 0% - 18.0 -
Trial - Q her 25 0.0 11% 23 0.1 33% 0 0.0 0% 16 0.1 56%
Conf erence-

Mandat ory

Sett] ement 11 5.2 34% 10 3.6 24% 7 1.9 13% 8 4.6 30%

Conf erence
Conf erence or

Hearing on

adequacy of 15 0.1 57% 10 0.0 7% - 0.0 - 11 0.1 29%

Sett | ement
Conf erence- 8 0.3 34% 7 0.1 17% 4 0.1 11% 7 0.3 38%
Conf erence-

Law & 18 0.1 67% - 0.0 - 1 0.0 17% 7 0.0 17%

Mot i on
Conf er ence-

Di scovery 48 0.0 29% 35 0.0 14% 3 0.0 14% 7 0.1 43%
OOFf‘rfee_rTerr;C;‘ 13 0.3 35% 8 0.3 31% 6 0.1 16% 9 0.2 18%
Conf er ence-

Rat i ng - 0.0 - - 0.0 - 2 0.0 33% 7 0.0 67%
Conf er ence-

Nedi at i on 15 0.0 100% - 0.0 - - 0.0 - - 0.0 -
Ooé‘tfhegre”"e‘ 15 0.1 37% 18 0.1 32% 14 0.0 5% 8 0.1 26%
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CHAPTER 9. CHARACTERI STI CS OF TYPI CAL LI TI GATI ON

| NTRODUCTI ON

As expl ai ned el sewhere, the DAC's prinary resource for collecting
transactional information about cases before its judges is its O ains
Adj udi cation On-Line System (CACLS). This nearly 20-year-old networked
dat abase has been the backbone of California s workers’ conpensation
di spute resolution process and by and | arge, serves its nost inportant
function of providing notice to the parties of upcom ng conferences and
trials reasonably well. Oher tasks, such as supplying district offices
with lists of schedul ed hearings each week and gi ving DWC adm nistration
the ability to track aggregate filing and disposition trends, are also
performed at a level that is adequate for the needs of staff nmenbers.

The Iimts of CAOLS are pushed, however, when one wi shes to
understand what transpired in any single case before the WCAB.  The data
entry options that currently exist are restricted to recording only the
nost basic information about particular sorts of pleadings filed (what
it was, who filed it, and when it was filed), about certain types of
heari ngs (schedul ed, cancel ed, or held), and about the litigants (nane
and address, representation, type of injury) but little else. O her
information that may help interpret the tining of events and their
sequence, such as extent of disability, issues at dispute, nedica
treatment provided, and clainms and paynments nust be obtained from other
sources. A staff nenber, even one who is experienced in interpreting
CAOLS sonetinmes obtuse codes and conventions, might be hard-pressed to
conpl etely descri be what happened in a specific case and would find it
very difficult to explain exactly why sonethi ng happened when it did.

Sone of this difficulty appears to be a reflection of the
stream i ned design used in CAOLS for record-keeping. The early 1980s
desi gn of CAOLS placed a hi gh enmphasis on reduci ng data storage
requi renents associated with the potentially unlimted nunber of
transactions in the hundreds of thousands of new cases filed each year

For exanple, information about a schedul ed hearing is overwitten if the



- 188 -

hearing is held or continued (and as such, nmuch of the infornmation about
when a case was originally scheduled is lost). Moreover, only the fact
of the scheduling (or holding or canceling or whatever) is retained; it
is not possible to determine the reasons for a continuance or an order
taki ng the case off calendar. Wile these features are understandabl e
given the high costs associated with storage nmedia at the tinme of

i mpl ementation and the need to focus on the primary mssion of providing
notice at the | owest cost possible, the result is a systemthat

suppl enents the case file but is not an el ectronic substitute. As a
result, reference to the physical case file is usually indispensable for
someone who is desirous of understanding what the current status is of a
case, what has happened in the past, and where the litigation is

headed. 126

CASE FI LE ABSTRACTI ON METHODOLOGY

In order for us to get the nost conplete information possible on
case processing, it was clear that CACLS could not be our only resource.
Early on in our work, we felt that we al so needed to | ook at a |arge
sanpl e of actual cases and “abstract” key information fromthe physica
case file. However, because such a data collection effort would involve
significant amounts of manual | abor and would be very tine-consuning, it
was not possible to abstract from anything nore than a small nunber of
cases. |In order to get a set of representative cases that would all ow
us to draw general concl usions about the systemas a whole, we needed to

carefully select the files to be abstracted.

Sanpl e Sel ection
Qur sanple size of about 1,000 cases was inmposed by budget

constraints that allowed us the use of two full-tine abstractors for six

126 W have been told that this situation is a source of
frustration for ancillary service staff who routinely review case files
but who are not physically at the | ocal office because they are either
based at a Regional Call Center or provide services to two or nore
of fices. Indeed, we have been told that those with cases at the San
Bernardino District Ofice who contact the Regional Call Center for
infornation are fortunate because | &A personnel can sinply wal k
downstairs and retrieve the file personally when needed.
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consecutive weeks. Assumi ng about 30 ninutes per case (a mninmal length
of time toreviewa file and fill out conplex forns), we estimated that
at best, we could collect data from about 160 cases per week. Spreading
t hose 960 cases anobng 25 branch offices would nean that only 38 cases
could be abstracted fromeach |ocation. W decided to sanple the cases
in clusters by doing this abstraction at the six courts we would al ready
be present at anyway as part of our “site visits” (see CHAPTER 2); as
such, we would be able to do no nore than 160 cases at each | ocation
This allowed us to get nore detail within a court, and, by judicious

sel ection of these sites, get data that was informative for the whole
system Conceivably, the sanpling of courts could be done randonmy, as
woul d the cases fromeach site, but after sone analysis we decided to do
pur posi ve sanpling in which the courts would be selected to give us
contrasts in size and various performance neasures. As such, our site
visit court selection was driven by our abstraction sanple needs (though
ot her types of data collection efforts would be perforned at these
locations in addition to the abstraction).

In sanpling cases fromeach of the six selected courts, we had to
neet three constraints. First, the cases had to have been active in the
past four to five years in order for the court to have the physical case
file available for abstraction. Second, we wanted our sanpled cases to
nostly be conplete so that we could relate the abstracted data to nost
of the events in the life of a typical case. Finally, we wanted cases
that had nost of their events occurring in the past few years so that
their timng would be representative of current functioning of WAB
of fices.

To satisfy these constraints, we decided to sanple cases that began
in 1998 or 1999. These cases woul d be available for abstracting even if
they had term nated fairly quickly, there was a high probability that
they woul d be largely conplete (npst cases reached at |east their first
decision within two years, although activity on lien clainms and
reopeni ngs could |l ast beyond that tine), and finally, the sanpled cases
woul d be proceedi ng al ong together over a simlar period of tine.

We further restricted our sanple in the follow ng ways:
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We elimnated any cases that transferred between district

of fices. These constitute a snmall proportion of all cases and
so would not be well enough represented in our sanple.
Moreover, if the transfer significantly |lengthened the tine
bet ween certain key events, it would bias our attenpts to
relate these tines to other case characteristics.

During selection, we did not add any case for which anot her
case with the sanme applicant was already in the sanple. This
was a sonewhat nore difficult decision, as only about 68% of
all open cases are unique in terms of applicant social security
nunber. The problemis that events in concurrent cases for a
single applicant are often related (hearings or final orders
for a set of cases with the sane applicant will take place or
be issued together). W would then be overrepresenting those
events even though they only involved a single judge and a
single applicant. It should be kept in mnd that we had no
restriction on whether the sanmpled case was or was not one of a
nunber of matters with the same applicant. As such, our 957
cases in the sanple include 957 different applicants but nmay
have been handl ed as part of a far |arger nunber of total
matters before the WCAB

We only | ooked at cases that opened with injury-rel ated
Appl i cations, Conprom se and Rel eases, or Stipulations with
Request for Awards. This elimnated death cases and third
party cases. Again, the rationale was that these latter types
of cases were a very small fraction of the total and coul d not
be studied well from our sanple and could bias estimtes if

i ncluded with other cases that did not have these special
characteristics.

Due to a complex array of statutory and regul atory privacy
protections, we did not include any case where the file was
likely to contain information about an applicant who is thought
to be HHV positive. Though it would have been useful to see

whet her such cases are being processed at the sanme speed as
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others, the DWC was prohibited fromallow ng us access to their
case files.

e Finally, we sanpled only cases for post-1993 injuries. The
procedures for this category of injuries are different than for
injuries sustained before the end of 1993. These cases
generated the majority of transactions during the sanpling
wi ndow of 1998-1999 and are responsible for even nore cases
bei ng handl ed today. As such, this would be the rel evant set

of cases for nonitoring the current perfornmance of the WCAB

We did not attenpt to stratify the sanpl ed cases by any ot her
characteristics because of limted information available from CAOLS. W
consi dered oversanpling on cases that included trials but were concerned
about reducing the reliability of data collected fromnontrial matters.

Using the above criteria to define our sanpling universe at the six
branch offices, we selected 170 cases randomy for each. The first 160
were requested fromeach court for exam nation by our abstraction team
and the renmaining ten were reserved in case the file fromone of the

first 160 was not avail abl e. 127

Appr oach
Qur coders were to pull information primarily from six broad

categories of routine pleadings. Additionally, for those pleadings that
generally led to the scheduling of a subsequent event (e.g., a

Decl arati on of Readi ness triggering a Mandatory Settl enment Conference),
we al so coded information fromthe “COfficial Service Record.”128 The
forms used to record information found in the files can be reviewed in

t he Techni cal Appendi ces. These pl eadi ng categories included:

127 Final counts by office were as follows: Los Angel es: 163,
Pormona: 160, Sacranmento: 160, San Bernardi no: 159, Stockton: 160, Van
Nuys: 155.

128 The Official Service Record is a printout, usually doubl e-
sided, that docunents the notice that the WCAB sent to the parties
related to a future conference or trial. Not every upcomning conference
or trial is associated with an OSR
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CASE- OPENI NG DOCUMENTS:

The first Application for Adjudication formfound in the

file.

Any proposed settl enment documents used to open the WCAB

file.

REQUESTS FOR CONFERENCE OR TRI AL:

(o]

Any Decl aration of Readi ness forns and their associated

Oficial Service Records (if any).

Any Request for Expedited Hearing forns and their associated

Oficial Service Records (if any).

ORDERS FOR CONTI NUANCE OR TAKI NG OFF CALENDAR: Any order

continuing a conference or trial or taking the matter off

cal endar was used regardless of its specific form Dependi ng

on the type of docurent(s) the judge signed, we generally used

the information contained in one of the foll ow ng:

(0]

Any Order and Decision on Request for Continuance or Of-

Cal endar and/or any associated M nutes of Hearing and their
associated Oficial Service Records (if any). 1In the late
1990s, many judges appear to have used a conbi nation of an
Order and a separate Mnutes to nmenorialize their decision

to continue a case or take it off cal endar.

Any M nutes of Hearing / Order / Order and Decision on
Request for Continuance / Order Taking Of Calendar / Notice
of Hearing and their associated Oficial Service Records (if
any). This single docunent was used nore recently to
elimnate the effort needed to execute an Order and a
separate Mnutes. It was revised extensively in early 2000
and is now generally known as a “Pink Forni due to its nost

common col or.

Any other order or formused by the court to continue a
matter or take the case off cal endar and its associ at ed

Oficial Service Record (if any). On occasion, we
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encount ered continuances or OTOCs noted on only a M nutes of
Hearing and sonetines on little nore than a “Post-1t note”

or a nore formal scheduling neno intended for a cal endaring
clerk. On other occasions, we used the information found on

a generic Oder form

* PRETRI AL STATEMENTS OF | SSUES THAT ARE STI PULATED OR STILL IN
DI SPUTE:

o Al Pre-Trial Conference Statenents (sonetines known as a
Sunmary of Settlenent Conference Proceedings) and their

associated O ficial Service Records (if any).
e APPROVED SETTLEMENTS:

o All approved Conprom se and Rel eases and any acconpanyi ng

Order Approving Conprom se & Rel ease and Award.

o Al approved Stipulations with Request for Award and any

separate orders approving the request.
e JUDGE' S DECI SI ON FOLLOW NG TRI AL:

o Any Findings, Anard & Order.

We al so gathered information from ot her pleadings and papers found
inthe file (e.g., claimforns, penalty petitions, the | ast nedica
report, and any earlier versions of proposed settlenment docunents). In
addi tion, our coders referred to a printout of the CACLS “history”
dat abase to hel p them understand what they sawin the file. On
occasion, we had difficulty interpreting a judge's handwiting or what
was being ordered and woul d request help fromthe Presiding Judge or

sone ot her judicial officer.

ANALYSI S

We had two nain purposes for this data. First, the information
extracted woul d be part of our work trying to identify those case
characteristics associated with the pace of litigation. This task is
primarily described in CHAPTER 6. Qur second purpose was to paint a

detail ed picture of what sorts of cases are filed in the present day
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of fices of the WCAB, what took place in them and whether there is

i nfornmati on contained in the pleadings found in the case files that
woul d allow a judge or case administrator to better nanage how t he case
noves through the system The results of that work, including any

i nformati on about cases in the abstraction sanple that we were able to

extract from CAOLS, is described bel ow 129

Ceneral Case Characteristics

Case Opening
About one in five cases cone to the attention of the WCAB as an

already resolved matter (Table 9.1).

Table 9.1
Type of Case Opening (CACQLS data)

Type of Opening Frequency Per cent
Regul ar 760 79.41
Sett | enent 197 20. 59

Represent ati on
Based on the information contained in the case file, it appears
t hat about 20% of all applicants handle their case w thout hiring an
attorney; in about 1.5% of cases an attorney was engaged, but by the end

of the case the applicant seens to have proceeded al one (Table 9.2).

Table 9.2
Was Applicant Ever Represented by Counsel ?
Repr esent ed? Frequency Per cent
No I ndication 193 20. 17
Yes 749 78. 27
Yes, though doesn’t have a | awer at end of case 15 1.57

This percentage i s somewhat | ower than woul d be expected based upon

our analysis of CAOLS for systemwi de counts. |In WCAB cases (al

129 Mpst tabl es are based upon our abstraction data; those that are
from CAOLS are noted in the title. Sone tables have “Unknown” val ues
with extrenely snall frequencies dropped fromdisplay for the sake of
conveni ence
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of fices, not just the six study site courts) with some sort of activity
in 2000 (ranging fromsinple address updates to trials), 86%i ndicated
t he designation of an attorney for an applicant at sone point during the

life of the case.

Appl i cant Characteristics

Interestingly, workers' conpensation disputes are nore likely to
i nvol ve nmen rather than wonen (about a six to four ratio). The primry
| anguage spoken by the applicant was not as obvious, but it did appear
that based on a variety of factors (primarily interpreter requests,
nmedi cal reports, and applicant-witten docunments), English was the
second | anguage in at |east 12%of all cases. This should be considered
an absolute floor to the percent of non-English-speaki ng applicants; we
were usually only able to determine this question with any confidence if
an interpreter had been requested or was present at a conference or
trial, and as al nost 60% had no MSC, in nost instances the issue of an

interpreter never came up

Mul ti pl e Cases
More than a quarter of all files have multiple cases being

adj udi cated sinultaneously (see Table 9.3), though not necessarily in
concert. Each WCAB “case” relates to a discrete injury (usually defined
by the date on which it occurred or became known, though this becones
nore difficult to determine in continuing trauma cases) clained by a
single applicant. |In many instances, nultiple open cases that were
filed at different times will be resolved at the sane tine through a
single settlement or trial decision. Based on our conversations with
judges, it does not appear that a case, for exanple, with two or four
total open nmatters requires twi ce or quadruple the amount of effort on
the part of the WCAB to resolve. This is reflected in the way CACLS
counts total case closures, since it collapses all cases for the sane
applicant with the sanme dispositive events taking place on the sane

day. 130

130 This convention of tracking nultiple open cases for the sane
applicant can lead to problens if nore than one applicant is using the
sanme fal se social security number.
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Table 9.3
Nunmber of File Nunbers Associated with This Case (CAOLS dat a)
Fil es Frequency Per cent
1 723 75. 55
2 113 11.81
3 62 6. 48
4 30 3.13
5 10 1.04
6 7 0.73
7 2 0.21
8 7 0.73
9 1 0.1
11 1 0.1
35 1 0.1

In addition to the data from CACLS, we al so collected information
on the nunber of additional cases noted in the Application for
Adj udi cation (Table 9.4), but our count of nultiple open matters (35%
was nmuch larger than that found in Table 9.3 (24%. 1In theory, the file
nunbers for all sinultaneously open cases should be witten or printed
on all pleadings and papers in the file if they are being handl ed
simul taneously. Courts and parties did not seemto be consistent in
their attention to this requirement and we saw sone files listing a
different set of case nunmbers on al nost every docunent where the
informati on was required. Another, though |ess persuasive, explanation
is that sone fraction of the cases with nmultiple file nunbers at the
time of the filing of the Application had the other matters resol ved
pi eceneal over time so that a snapshot of the cases at any single point

woul d show a vari abl e nunber of rel ated cases.
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Table 9.4
Nunmber of Ot her Industrial Injury Cases

Rel ated Case Files |Frequency Percent
0 494 65. 26

1 178 23.51

2 51 6.74

3 15 1.98

4 13 1.72

6 1 0.13

7 1 0.13

8 2 0. 26

9 or nore 2 0. 26

nvol ved

Nurmmber of Defendants |

Only a handful of cases involve nore than one

or insurer (Table 9.6).

enpl oyer (Table 9.5)

Table 9.5
Nunmber of Enpl oyers Listed (CACLS data)
Enpl oyers Fr equency Per cent
0 1 0.1
1 919 96. 03
2 28 2.93
3 4 0.42
4 4 0.42
7 1 0.1
Table 9.6
Nunber of Carriers Listed (CAOLS data)
Carriers Frequency Per cent
0 55 5.75
1 870 90.91
2 25 2.61
3 3 0.31
4 3 0.31
7 1 0.1

Psychiatric and Enmotional C ains

Qur abstraction found references to the state of the applicant’s

psychiatric or enotional

health in 12.5% of the cases in the sanple
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(Table 9.7). However, not all of these involved fornmal clains for
psychiatric injury (which likely is what those performnm ng CAOLS data
entry chores woul d have been | ooking for). This would explain why a
snal | er percentage of cases (about 8% reflect a psychiatric injury in
CAOLS as conpared to our abstraction. Qur intent was to deternine the
extent to which these sorts of clains exist informally as a backdrop to

settl enent negoti ati ons.

Table 9.7
Any | ndication of Psychiatric or Enotional Stress or Rel ated

| ssues?

Psych/ Enoti onal |ssues? Fr equency Per cent
Yes (CAOLS dat a) 75 7.84
Yes (Abstraction data) 120 12.54

I ndication of Allegations of Penalties and Enhancenents

The problens with relying on CACLS as the sol e case managenent tool
are well illustrated by the tables below. W |ooked at the effects of
penalty issues using both our case file abstraction and the infornmation
contained in CAOLS regarding petition filings. Both suggest that about
1.6% of all cases involve allegation of “Serious & WIIlful” nisconduct
on the part of the enployer in regard to how and why the injury
occurred. But the abstraction also found a | arger percentage of cases
(5.2% involving Labor Code 8132a issues (workers’ conpensation related
di scrimnation) than did the CAOLS analysis (3% . Mreover, the
abstraction team | ooked for other types of comon penalties such as
t hose avail abl e under Labor Code 84650 (Il ate paynents) and Labor Code
85814 (unreasonabl e delay or denial) that are not reported in CACLS.
Seven- and- a- hal f percent of all cases had at least the threat of a
request for the 10% surcharge avail abl e under LC 85814, a potentially
costly assessment because it applies to all benefits of a particular
class, not just a single paynent. Overall, about 15% of all cases we

| ooked at had sone sort of penalty as an issue (Table 9.8).
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Table 9.8
Penalties Noted in File

Penalty Type (NOTE: Categories
are not nutually excl usive) Fr equency Per cent
LC 8132a 50 5.22
Serious & WIIful 15 1.57
LC 84650 5 0.52
LC 85814 72 7.52
Penal ties of an Unspecified Type 43 4. 49
Any Penalties 147 15. 36

Table 9.9

I ndication of Penalty Petitions in CAOLS

Penalty Type (NOTE: Categories
are not mutually excl usive) Fr equency Per cent
Serious & WIIlful filings 15 1.57
LC 8132a filings 29 3. 03

I nformati on Contai ned on the Application

About 750 of our sanple cases contai ned an Application for
Adj udication in the case file. This nunber is slightly |Iess than what
our analysis of CAOLS suggests are the nunber of cases that opened with
an Application (760) rather than a settlenent. W were interested in
the informati on contained in an Application because it provides the
equi val ent of a “civil action cover sheet” or other generic termused to
descri be party-conpleted forns subnmitted at the tinme of case opening in
traditional civil courts. These forns are used to not only collect
basi ¢ i nformati on about the nature of the dispute and the
characteristics of the parties, but also to deterni ne whether the case
shoul d be placed on a special “track” for nmanagenment purposes. Know ng
whet her a case is likely to involve conplex issues or require unusua
amounts of discovery right fromthe very start allows a judge or court
adm nistrator to tailor the process by which the matter is ultimtely
resol ved.

The situation is sonewhat different for the Application because
unlike a civil court conplaint, it does not request inmediate judicial
intervention (typically, that is done by the filing of a Declaration of

Readi ness or the subm ssion of a proposed settlenment); in perhaps nost
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i nstances, the dispute (if there indeed is one at the tine of filing) is
just in its earliest stages, with continued treatnent and nedi ca
evaluation still in its future. However, some nenbers of the workers
conpensation conmunity have suggested that this is exactly the tinme the
DWC shoul d get involved in order to anticipate and resol ve disputes
before they fester into situations where only judicial intervention wll

be effective.

Treat ment and Monetary Benefits

About 4% of the Applications we reviewed indicated that no nedi cal
treatment had been received fromany source. Gven that this is a
systemprimarily designed to treat injuries, explanations for the
failure to obtain medical attention might include the use of the
Application as a “place-hol di ng” docunent filed al nost i mediately after
the injury in anticipation of future disputes or possibly related to a
refusal to provide nedical services on the part of the defendant and a
lack of funds on the part of the applicant to pay for it hinself or
herself. Self-provided treatnment does seemto be very commpn as about a
third of those who indicated one way or another reported that someone
ot her than a defendant provided the health care services. Wth only
about 2.5% of Applications indicating one way or another that Medi Ca
benefits were received, “self-provided” health care may include having
the applicants paying directly for treatment, having providers accept
deferred paynment through liens and the Iike, and the use of other
private health care insurance such as that provided by a spouse’s
enpl oyer.

In contrast to medical care, a nmuch snaller percentage of workers
recei ved wage-rel ated benefits froma non-workers’ conpensation source.
Ni ne percent of the Applications that indicated one way or anot her
clained to have received either unenployment insurance benefits or state

di sability paynments subsequent to the injury.

| ssues Requested for Adjudication
Applicants are required to indicate which issues are in dispute at
the tine of filing, though the generally liberal rules of pleading found

in California workers’ conpensation practice do not bind the filer to
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these initial assertions. There is no penalty, therefore, involved in
checking off all the boxes in the “liability disagreenment” section and
as mght be expected, one or nore of the specific issues listed on the

formare narked 87% of the time or nore (Table 9.10).

Table 9. 10
I ssues Indicated in Application

| ssues (NOTE: Categories are not

nmut ual Iy excl usi ve) Fr equency Per cent
Tenporary Disability Indemity 685 90. 49
Permanent Disability Indemity 716 94. 58
Rei mbur semrent for Medical Expenses 686 90. 62
Medi cal Treat ment 715 94. 45
Conpensation at Proper Rate 675 89. 17
Rehabi litation 657 86. 79
O her 118 15. 59

I nformati on Contained on the Decl aration of Readi ness

Wiile the Application is hel pful, perhaps a nore useful source of
i nfornati on to understand what the true nature of the litigation is
woul d be the Declaration of Readiness. This pleading is a closer match
to the case-initiating conplaint and petitions used in traditional civil
courts as it represents a clear and unanbi guous request for placing the
case on a track for trial

The tabl es bel ow do not include information fromthe DORif it was
al so acconpani ed by a Request for Expedited Hearing. It was not always
cl ear whether the party filing the Declaration and the Request
si mul taneously were doing so to acconplish distinct tasks (setting the
case for regular trial plus also resolving an i mediate need in the
interim or were, as was nore |likely, operating under the assunption

that both forms were required to obtain just the Expedited Hearing.

Party Filing the DOR
Wil e much of the policy debate over the proper use of the DOR
seens to have revol ved around the assunption that workers are the ones
who file these docunents, defendants and |lien claimants nmake a

substantial proportion of trial requests. Alnpbst seven out of ten DORs
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are filed by applicants while a quarter are filed by defendants (Table
9.11).

Table 9.11
Party Filing Declaration of Readi ness
Party Frequency Percent
Enpl oyee or Applicant 419 67. 36
Def endant 152 24. 44
Li en cl ai mant 47 7.56

Sessi on Type

In theory, the current version of the DOR only allows the filer to
request either a hearing, a special conference to resolve sone
particular issue, or a “Rating Pre-Trial” to get the imredi ate services
of a DEUrater. It is intended primarily as the kickoff for the journey
to case resolution and so parties need only tell the court that they
want their case resolved by trial (i.e., “Regular Hearing”). Indeed, no
matter what boxes are checked off, the filer is asserting in every
instance that the case is ready for trial on at |east sone issues. 1In
reality, parties are well aware that prior to a trial a Mandatory
Settlement Conference will typically be held first. Moreover, the
expectation is that the case will be resolved (presumably through
settlenent) at the MSC and so this is the actual judicial intervention
bei ng sought (and certainly not a trial, at |least not yet). The
resulting confusion |leads to the situation shown in Table 9.12. Nine
percent of the DORs we encountered had “Mandatory Settl ement Conference”
or “M5C’ witten on the form sonmewhere near the area used for indicating
the type of conference or trial requested. Sonmetines this was in
addition to checking off one of the three standard boxes, but on
occasion it was the only type of hearing requested. |In the end, it made
little difference; the case was generally scheduled for an MsC if
anyt hing but the “Conference Pre-Trial” or “Ratings Pre-Trial” boxes
were checked off and no other special indication (such as a request to

resol ve a discovery or lien issue or known pro per status) was made.
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Table 9.12
Sessi on Requested in DOR
Conf erence or Trial Frequency Percent
Unknown 15 2.41
Regul ar Tri al 300 48. 23
Conference Pre-Tri al 213 34.24
Rating Pre-Trial 29 4. 66
Conference (not specified or Pre-Trial) 1 0.16
Expedi ted Hearing 2 0.32
Li en Conference 1 0.16
Lien Trial 2 0.32
Mandat ory Settl enent Conference 57 9.16
O her 2 0. 32
| ssues

The issues indicated to be in dispute are somewhat nore focused
than what was found in the Application. Disability payments and nedi ca
treatnent were nost likely to be an issue at the time of filing (Table
9.13). Interestingly, a high proportion of DORs indicated that self-
procured mnedical treatment was at issue. To the extent that such
information in the DORis reliable (and does not reflect a “defensive”
nove fromthe filer to check off all issue boxes to avoid being linted
later), this suggests that for at |east the population of clains that
reach this stage in the dispute resolution process, a significant share
of the responsibility for treating work-related injuries appears to be
handl ed i ndependently of enployer- or insurer-controlled health care

provi ders.
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Table 9.13
Principal Issues Listed in DOR

DOR I ssue (NOTE: Categories are

not nutual ly exclusive) Frequency Percent
Conpensati on Rate 284 45. 66
Tenporary Disability 395 63.5
Per manent Disability 444 71. 38
Rehabi litation 279 44. 86
Sel f- Procured Treat ment 379 60. 93
Future Medi cal Treatnent 425 68. 33
Li ens (Including Medical-Legal) 74 11.9
Penal ties 116 18. 65
Attorney Fees 38 6.11

Conpensati on Status
In three-fourths of the cases in which we have sufficient
i nformation, applicants were no | onger receiving conpensation fromthe
defendants at the time of the filing of the DOR

Expectations for the Final Hearing

Trials at the WCAB are relatively short sessions with few witnesses
anticipated and this is reflected in the data we collected fromthe
DORs. The formallows the filer to estinmate the nunber of witnesses he
or she will present and the Iength of the hearing. Obviously, this
i nformati on can only be based on the filer’'s expectations and is |ikely
not to take into account the intentions of the responding party. Nor
will it be as accurate as information found in the Sunmary of Settl enent
Conf erence Proceedi ngs that woul d be generated closer in tine to the
actual trial. Nevertheless, in 14.5% of DORs where an indication was
made, the party requesting trial did not expect to present any w tnesses
what soever and in 74% of DORs, only a single w tness would be called
(Table 9.14). Even nore infrequent was the expectation that any nedica
wi t nesses woul d be needed; only 3% of DORs for which we had positive

information indicated that they woul d present such testinony. 131

131 Wil e nedical issues loomlarge in the calculus of deternining
disability ratings, nost such evidence cones in the formof witten
eval uations rather than live testinony. BR 810606 explicitly favors the
producti on of nedical evidence in the formof witten reports and
prohi bits direct exam nation of a nmedical w tness except on a show ng of
good cause.
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Table 9.14
Nunber of All Wtnesses Expected

Wt nesses Frequency Percent
Not | ndicated 69 11. 09
0 80 12. 86
1 407 65. 43
2 51 8.2

3 11 1.77
4 2 0. 32
5 1 0.16
8 1 0. 16

The sane limtations regarding reliability apply to the estimted
| ength of the subsequent hearing, but it does appear that nost trials
are felt to require a quarter day or less of the court’s tine (Table
9.15). Two-hour trials were predicted 47% of the tinme (when a response
was given), one-hour trials were expected in 35%of the DORs, and trials
estimated to last three hours or nore could be found in just 7% of the
DORs.

Table 9. 15
Estimate of Nunber of Mnutes for the Hearing
M nut es Frequency Per cent
M ssi ng 69 11. 09
“0” 4 0.64
“1” 1 0.16
‘2" 1 0.16
15 4 0. 64
30 43 6.91
60 192 30. 87
90 6 0. 96
120 262 42.12
150 1 0.16
180 14 2.25
240 20 3.22
300 3 0. 48
480 1 0.16
640 1 0.16

Di scovery
The DOR requires the filing party to attest to the fact that it has

conpl eted di scovery and has served all nedical reports in its possession
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(at least in regard to the issues in question). The other side of the
coin is whether the noving party has received any nedical reports from
t he opposing side. In 18%of the DORs in which we have reliable

i nformati on, no medical reports fromthe adverse party had been served
on the DOR filer. In some of these instances, there may not be any
nmedi cal reports to serve, but it is possible that the DOR is actually
bei ng used as a tool for conpelling discovery rather than setting the
case for trial. |If so, the outcone of any MSC held as a result of the
filing of this DORis likely to be inconclusive; if such reports do
exi st and are served just before the conference, a good possibility
exists that the party filing the DOR will ask for nore time to eval uate
the newly obtained report through a notion for a continuance or order

taking the case off the trial cal endar

Events Subsequent to the Filing of the DOR

As indicated above, the hearing requested in the DOR does not
al ways translate to the scheduling of that specific type of session. W
were able to associate about 500 Official Service Records found in the
file with the hearings requested in approximately 620 DORs. O these,
ei ght out of ten were scheduled for an MSC (Table 9.16) despite the fact
that a sonewhat smaller proportion of DORs (see Table 9.12) requested
either an MSC or nore properly, a Regular Hearing. This |lends credence
to statenments fromsone office staff nenmbers we spoke to who indicated
that no matter what filers specifically requested, the matter would be
set for an MSC by default and it would be up to the judge and the

parties to decide how to characterize the conference.

Table 9. 16
Hearing Type Followi ng DOR Filing
Conference or Trial Frequency Percent
Regul ar Tri al 19 3.78
Conference Pre-Trial 54 10. 76
Rating Pre-Trial 2 0. 40
Expedi ted Hearing 4 0. 80
Lien Trial 20 3.98
Mandat ory Settl enment Conference 403 80. 28
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Sone district offices “load up” the norning cal endar so that any
spill over, expedited hearings, or other matters requiring attention can
be handl ed during a relatively light afternoon. This is reflected in
the fact that three out of five of the OSRs we found for the post-DOR

session were cal endared at 8:30 a. m

Time Intervals Associated with the DOR

The presence of an Oficial Service Record in the file also
provided us with an accurate estimate of the tine district offices
needed to process the DOR. This type of interval data, critical for
under st andi ng where the problens are in a district office to neet the
ti me mandates of the Labor Code, is not possible with CAOLS as that
systemoverwites information regarding the setting of a session when
the event is actually held or is cancel ed or continued.

As can be seen in Table 9.17, the nedian tinme fromthe receipt of a
DOR to the schedul ed date of the next event (90% of which are
conferences) was 35 days, though a nunmber of outliers were at the 56th
day and beyond. O this, it took a nmedian interval of eight days to
receive the DOR, subject it to whatever screening process is enployed at
the district office, deliver it to the calendar clerk, and actually have
the clerk enter the date for the next session into CACLS. Wile not al
of the DORs are being handled in conpliance with LC 85502, the situation
is not a grimone. By and large, the initial conference is scheduled to
take place about a nmonth or so after the filing of the DOR at the
district offices we visited (whether it is actually conpleted on that
day or instead is continued or taken off cal endar is another issue
al t oget her) .

This is not to say the situation is the same at branch offices al
over the state. As described in CHAPTER 7, we are aware of offices
where the tinme to get the DORto the top of the calendar clerk’s pile
for finding an open slot and entering the schedul ed date into CACLS can
take a nmonth, not the eight days indicated in Table 9.17. At such
offices, it would be inpossible to even approach the 30-day requirenent
of LC 85502, given the need to provide adequate notice and to find room
on the calendar for the next available MSC slot. In the OSRs for the

DORs we were able to exam ne, conference cal endars were extended out a
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nmedi an | ength of 26 days fromthe actual cal endar setting. 1In order to
get these cases to conference within 30 days, only four days could be
allowed to el apse between the date stanp and the actual setting. In
reality, this is not possible unless the district office dispenses with
consi dering the Qbjection to Declaration of Readiness to Proceed
requi red under BR 810416 before setting.

From t he standpoint of the applicant, delay in case resolution is
neasured by a nunber of nilestones, not only when a DOR is filed.
Concei vably, the clock starts ticking on the claimimredi ately follow ng
the injury, but another significant event that m ght appear to signa
t he approaching end of the case woul d be when a doctor has issued a
“Permanent and Stationary” report. Prior to that report, it would not
have been possible to assess the potential value of the claim settle
the case, or request a trial on the case-in-chief and so arguably this
is the noment from which any “del ay” should be judged. Qur review of
i nformati on contained in the DOR suggests that nany nonths el apse
bet ween the P&S report signing and the filing of the Declaration of
Readi ness, far nore tinme than it takes the WCAB to provide a Mandatory
Settlement Conference (Table 9.17). This is certainly to be expected
because there is still the need for the parties to conplete any needed
di scovery, get the report rated, and attenpt negotiations to resolve the
di spute informally. Nevertheless, the tinme that el apses fromthe P&S
report to the filing of the DOR nay play a role in the perception of
some injured workers that the case is |anguishing “in the workers’ conp
courts” when in fact it was out of the direct control of the judges and
branch offices of the WCAB

Table 9. 17
DOR-Rel ated Tinme Intervals

90t h
I nterval Mean Medi an Percentil e
Days from DOR date stanmp to hearing-setting date | 15.5 8 24
Days from hearing-setting date to schedul ed date | 28.8 26 40
Days from DOR date stanp to schedul ed date 40.9 35 56
Days from P&S report date to DOR date stanp 165.5 122 337
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Use of CACLS data does allow us to see how key events m ght have
been schedul ed following the DOR trigger. For the cases in our sanple,
an average of 39 days el apsed between the filing of a DOR and the
schedul ed date of the first conference and 94 days fromthe DOR to the
first scheduled trial. Although these figures are still above the
| egislative tinme mandates, they suggest that the DAWC is at | east

approaching the target intervals.

Expedi t ed Heari ngs

General ly

Based on our CAOLS data, expedited hearings are relatively rare and
are conducted in only about 4.5% of all of our sanple cases (and in only
about a third of a percent of our sanple was nore than one Expedited
Hearing actually held). The urgent nature of these sorts of matters
often neans that the request is filed sinmultaneously with ongoing
negoti ations for the case-in-chief; as a result, sone fraction of cases
settle conpletely on or just before the day of the schedul ed hearing and
make further litigation unnecessary. Also, the reason for the Expedited
Hearing (such as authorization for certain nedical treatnents or the
paynment of tenporary disability) m ght be addressed infornmally and
resolved with the threat of an inpending interimtrial. Because of
t hese reasons, the percent of cases that had a Request for Expedited
Hearing filed and a hearing schedul ed woul d be | arger than the percent

in which the hearing was actual ly hel d.

| ssues to Be Heard
The priority cal endar afforded by the expedited hearing process
appears to be al nost exclusively about mnedical treatnment and/or
tenmporary disability paynents (Table 9.18). CQur sanple did not include
a significant nunber of cases with expedited hearing requests over

rehabilitation appeals or conflicts anmong multiple defendants.
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Tabl e 9.18
I ssues in Question

| ssues (NOTE: Categories are not mutually
excl usi ve) Frequency Percent
Entitl ement to Medical Treatnent 40 67.8
Entitlement to or Disagreenent Re TD 34 57. 63
Appeal from Decision & Order of Rehab. Bureau 1 1.69
Entitlenment to Conpensation in Dispute due to

Di sagreenent between Enpl oyers and/or Carriers 0 0
No I ndication 1 1.69
O her Specified 0 0

Time Intervals Related to the Request for Expedited Hearing

Qur site visit offices appear to be able to review and set
Expedi ted Hearings generally within the 15-day tinme frane mandated by
P&P I ndex #6.2. They have a bit nore of a problemin scheduling the
hearing itself early enough to allow a decision to be rendered within
the 30-day linmt fromthe filing of the request required by LC 85502(b);
the nedian time of 28 days fromfiling to schedul ed date woul d not give
a judge a lot of time to do anything except rule fromthe bench

i medi ately follow ng the conclusion of the hearing. 132

Table 9.19
Expedited Hearing Related Intervals

90t h
I nt erval Medi an Percentil e
Days from Expedited Heari ng Request date stanp
. . 6 34
to hearing-setting date
Days from hearing-setting date to schedul ed
19 31
dat e
Days from Expedited Heari ng Request date stanp
28 61
to schedul ed date

Conti nuances and Orders to Take the Case Of the Trial Cal endar

CGeneral ly
A maj or source of concern regarding the California workers’

conpensation systemis the frequency of continued or cancel ed

132 qur CAOLS data for the sanple cases indicated that the mean
time fromthe filing of the request to the actual date of the Expedited
Hearing was about 36 days.



- 211 -

conferences and hearings. W looked in the files for evidence that the
matter had continued or been taken off cal endar and for information
about what happened and why using a variety of possible types of orders
and mnutes (see discussion in Case File Abstracti on Methodol ogy,
above).

A total of 461 “sets” of docunents indicating a requested
continuance or OTOC of either a trial, a pretrial conference, or an NMSC
were found; of these, nobst (272) actions follow ng the request were
docunmented in a single conbined Order and M nutes form (the bal ance
primarily used separate fornms for orders and for m nutes of hearing).

O the 461 sets, 247 were in relation to an MSC, 49 were for pretria
conferences, and 104 were for trials. An additional 61 document sets
presumably related to a request for continuance or OTOC were al so found,
but the sonetinmes cryptic notations contained therein made it inpossible
to figure out what exactly was being changed (trial, pretria

conference, or MSC) even with reference to the history printout found in
CAOLS (sone coul d have been done far in advance of a schedul ed session
so at best we woul d have been guessing at the actual session type). W
believe that the policy considerations for nanagi ng continuances and
cancel | ations differ markedly depending on the type of session in
guestion; a legitimte reason for continuance at an MSC, for exanple,

m ght not be justification for a postponenment at trial. As such, the
tabl es bel ow only descri be schedul e changes that took place in relation
to a known type of session. 133

Much to our disnmay, we repeatedly encountered instances where it
was difficult if not inpossible to exactly determ ne what was bei ng
ordered and why. In theory, P&P Index #6.7.4 requires that if a
continuance or request to take a case off calendar is granted, the judge
must issue a specific and | egible order containing the express reasons
for sane, the nanes of the parties naking the request and those who
concur, the position of any opposing parties, the terns of any

stipulation, and the ruling itself. While what actually took place was

133 Mpst of the unknown session changes were as result of requests
made jointly or by the applicant only and none appear to have been
deni ed.
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no doubt well understood by the parties physically present at the
conference or trial, it was the responsibility of the judge to create a
clear record that can be referred to in the future by other judicial

of ficers for ongoi ng managenent of the l[itigation and by adm nistrators
such as the Presiding Judge for ensuring that all the judges at the

of fice are generally conplying with BR 810548’ s directive that

conti nuances are not favored and should only be granted upon a clear
showi ng of good cause. Neverthel ess, we again and again found orders
and mnutes that defied interpretation, even when the Presiding Judge or
ot her experienced nmenber of the workers' conpensation bench provided
hel p. In sone instances, the judges skipped over whol e sections of
preprinted forms that were designed to capture this very sort of
elementary information. At the extreme, we found orders that sinply

i ndi cated “Hearing Continued” or “Case OTOC' and little else besides the
case nunber and the signature of the judge. It should be noted,
however, that many of the orders we reviewed were issued prior to the
distribution in early 2000 of the redesigned “Pink” continuance form
(see discussion below) and what appears to be an ongoi ng canpaign to
encourage judges to conply with the technical requirements of P&P | ndex
#6.7.4. Unfortunately, in sone of the tables that follow, a |arge
nunmber of responses are categorized as “Unknown” or “No Indication”; our
abstractors were cautioned not to sinply guess when the order was

illegible, unintelligible, or inconplete.

Mandat ory Settl enent Conferences

Party Maki ng the Request

If the actual distribution of the “Unknown” category is simlar to
that of the schedule requests for which the requesting party is known,
then 63% of the MSC requests were made jointly, 20% were fromthe
applicant alone, and 13% were fromthe defendant (Table 9.20). Even if
all the Unknown group are assuned to be requests nmade at the defendant’s
sole insistence for a total of 47% the figure would be roughly equal to
the sum of the applicant-only requests and those in which the applicant
joined with the defendant in making the notion (50.5% . As such, the

commonly held (at | east anbng the applicant’s bar) notion that
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def endants, over the strenuous objections of the applicants, are the
source of nobst MSC continuance or cancellation requests nmay not be quite

accurate.

Tabl e 9. 20
Mandat ory Settl ement Conference-Wo Made Request
for Continuance or OTCC?

Party Type Frequency Per cent
Joi nt 95 38. 46
Appl i cant 30 12. 15
Def endant 20 8.10
O her 6 2.43
Unknown 96 38. 87

Indeed, a large fraction of the requests, even if initiated by only
a single party, appear to be made with the assent of the other side. At
| east half of all responding parties (90.5%if the distribution of the
Unknown group parallels that for the other categories) agreed (or at

| east did not oppose) the notion (Table 9.21).

Tabl e 9.21
Mandat ory Settl enent Conference—Position of Responding Party to
Request
Posi tion Fr equency Per cent
Agr eed 124 50. 20
Opposed 10 4.05
Unr eachabl e 3 1.21
Q her/ Unknown 110 44,54

Type of Request
About six out of ten of the requests were to take the case

conpletely off the trial track rather than to continue the MSC until
another day (Table 9.22). This suggests that the reasons for the
request are based upon the premise that the MSCis either premature
(e.g., the case is not ready for trial because of changi ng nedica
conditions) or unnecessary (e.g., the natter has been or soon wll be
resol ved) rather than a nore tenporary problem such as scheduling

conflicts.
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Tabl e 9. 22
Mandatory Settl ement Conference—Iype of Cal endar Change Requested
Request Frequency Per cent
Cont i nuance 86 34.82
aroc 147 59.51
Unknown 14 5. 67

Reasons for Request

The standard fornms used by the DW have an extensive array of
optional checkboxes for judges to indicate why the request was made. As
descri bed previously, there are two general variations of these forns:
(1) a single conbined Order and M nutes of Hearing (including the
versi ons used before and after February 2000), and (2) individual forns
for the Order and the Mnutes. Each variation attenpts to capture the
reasons for the continuance or cancellation in different ways, so nuch
so that we were unable to create a crosswal k between the two beyond
det erm ni ng whet her the order was related to an actual or potentia
settlenent (or an otherw se resol ved dispute) or sone sort of discovery
i ssue. As such, for both MSC schedul e changes and for the discussions
relating to pretrial conferences and trials that follow, we present
separate infornation on settlenent-rel ated reasons, discovery-related
reasons, the full set of reasons available to judges using the single
conbined form and the full set of reasons avail able to judges who used
t he ol der separate forns.

One possi bl e explanation of why there are so many joint, agreed, or
unopposed requests is that the parties are often close to settlenment on
the day of the MSC, but for one reason or another (including an
inability to obtain final settlenment authority) need nore tine to work
out the final details of the agreenent. But settlenents (regardl ess of
whet her actually concluded or | ooming on the horizon) as well as
di sputes that have been resolved infornally only constituted the reasons
behi nd about 28% of all MSC continuances or cancellations in our sanple
cases. The other 72% of these postponenents are therefore based upon
ci rcunst ances that have nothing to do with an actual or inpending
settl enent and as such should be the focus of efforts to reduce

unnecessary court appearances.



- 215 -

It should be understood that our estimates of settlenent-rel ated
post ponenents are not linmted to situations where the judge indicated
settlenent, a resolved dispute, or no issues remining as reasons for
t he scheduling change; they also reflect our interpretation of the order
t hat goes beyond any limted preset choices on the fornms. For exanple,
the judge might have witten a brief notation such as “30 days for C&R’
on the order without checking off any settlenent-related box. W
interpreted this as evidence of a possible settlenent (or at |east a
cl ai m of one) because the judge appeared to be giving the parties a
limted period of tine in which to conplete the settlenent process. 134

The other major reason seen again and again is related to a cl ai ned
need to continue to investigate the facts of the case. About a fourth
of all MSC schedul i ng change requests appear to be related to the need
to conduct further discovery. But other than settlenment/resol ved
di sputes and di scovery-rel ated issues, no single specific reason
predoni nates on either the nost recent forns used by DW judges (Table
9.23) or the ol der separate M nutes and Orders (Table 9.24).

134 Interestingly, it wasn’'t always clear when the “XX days for
C&R’ (or “XX days for Stips”) notation was used what exactly was taking
pl ace and what woul d happen if the parties failed to present a
settl enent agreenent as anticipated. Sone judges told us that their
usual practice was to issue an order taking the case off cal endar while
holding the file on their personal shelves for the indicated nunber of
days to facilitate the revi ew when the agreenent was filed. At the end
of that period, their secretary would sinply return the folder to the
file room Oher judges that used the sane notation preferred to
continue the case to a certain date no earlier than the indicated
period. Still other judges told us that they would take the matter off
cal endar and if no settlenent had been received by the end of the
period, their secretary would contact the parties to find out what
happened (or schedul e a conference on the judge's initiative). W spoke
to other judges, who despite using the specific phrase, would either
continue the case or take it off cal endar dependi ng on what served the
needs of the case best, but in all circunstances, left it up to the
parties to take the initiative to restart the process (as such, the “30
days” notation neant nothing).
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Tabl e 9. 23
MSCs—Reason I ndi cated for Request (“New Continuance Forni)

Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
Appl i cant Now Represent ed 0 0. 00
Appl i cant Requests Representation 0 0. 00
Appl i cant —+I 1 ness 0 0. 00
Appl i cant —Vacati on 1 0. 65
Arbitration 1 0. 65
Aut o Reassi gn—Appl i cant 0 0. 00
Aut o Reassi gn—bPef ense 0 0. 00
Aut o Reassi gn—No Qther Information 2 1.29
Bankr upt cy Pendi ng 0 0. 00
Cal endar Conflict—Applicant 5 3.23
Cal endar Conflict—befense 4 2.58
Cal endar Conflict—tien d ai nant 0 0. 00
Cal endar Conflict—No Qther Information 1 0. 65
Consol i dati on 0 0. 00
Def ecti ve WCAB Noti ce 2 1.29
Def ense—Pef ense 0 0. 00
Def ense—Vacat i on 1 0. 65
Di sput e Resol ved by Agreenent 12 7.74
Di squal i fy Applicant 0 0. 00
Further D scovery—-AME 12 7.74
Further D scovery—App. Med. 9 5.81
Further Discovery—bef. Med. 14 9.03
Further D scovery—Beposition 12 7.74
Further Discovery—No Qther Information 7 4,52
| nproper DOR/ Valid Qbjection 5 3.23
| mproper/Insufficient Notice by Party 3 1.94
Insufficient Time—No Qther Infornmation 0 0. 00
I nsuf ficient Time—Fo Finish 0 0. 00
Insufficient Time—Fo Start 0 0. 00
Joi nder 4 2.58
New Application 0 0. 00
No I ndication 20 12. 90
No | ssues Pendi ng 9 5.81
Nonappear ance—Appl i cant 6 3.87
Nonappear ance—bef ense 9 5.81
Nonappear ance—i en C ai nant 2 1.29
Nonappear ance—No O her | nfornmation 0 0. 00
Nonappear ance—W t ness 0 0. 00
No O her Information 0 0. 00
O her Reason #1 27 17.42
O her Reason #2 1 0. 65
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Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
Reassi gnment —No Ot her I nformation 0 0. 00
Reassi gnment —Not Avai | abl e 0 0. 00
Reassi gnnment —Ref used 0 0. 00
Recusal 0 0. 00
Service Defective 2 1.29
Settl ement Pending 20 12. 90
UEF | ssues 0 0. 00
Unavail ability of Wtnesses—Applicant 0 0. 00
Unavailability of Wtnesses—befense 0 0. 00
Unavailability of Wtnesses—No Qther Info 0 0. 00
Venue 1 0. 65
WCJ Not Avail abl e 0 0. 00

Tabl e 9. 24
M5Cs—Reason | ndi cated for Request (“0d d Continuance Forns”)

Reason (NOTE: Categories are not nutually

excl usi ve) Frequency Per cent
Appl i cant Now Represent ed 0 0. 00
Applicant/Wtness Not Avail abl e 4 4. 35
Attorney Not Avail abl e 5 5.43
C&R/ Stips to Be Filed/ Settlenent G rcul ating 9 9.78
Further Discovery 14 15. 22
Further Medical Eval uation/ Need Further Medi cal 16 17. 39
I njured Worker Not P&S 0 0. 00
Judge Al ready Engaged in Trial 0 0. 00
Lack of Notice/lnsufficient Notice 3 3.26
Li en I ssue Resol ved 0 0. 00
No Triable Issue/Di spute Resol ved 7 7.61
Nonappear ance of Attorney/Party 1 1.09
O her 24 26. 09
Unknown 22 23.91

Pretrial Conferences
Interpreting the inpact of requests for continuances and
cancel lation on pretrial conferences is a bit nore difficult than with
MSCs because it is not always clear what the intent of the session was.
Al'l conferences subsequent to the filing of a Declaration of Readi ness
can conceivably lead to the setting of a trial date regardl ess of what

they are called. However, the term“pretrial conference” (often called
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“conference pretrial”) is usually reserved for any conference that is
not strictly characterized as a settlenment conference; this includes
adequacy conferences, discovery conferences, |law & notion conferences,
lien conferences, and so called “fix-it” conferences held with pro per
applicants in order to sort out any problematic areas prior to an MSC.
There is a sense that by and | arge these sorts of conferences do not
carry the sane conmmand inperative to either “settle the case by the end
of the day or set it for trial” that the MSC has. Wether or not this
is technically correct, the end result is that there seens to be |ess of
a pressing need to avoid concluding the conference if one side or the
other would prefer not to go to trial anytine soon

G ven the multiple purposes such conferences perform the tables
bel ow should be interpreted carefully, especially in light of the snal

nunber of granted scheduling requests we encountered.

Party Maki ng the Request
As with Mandatory Settl enent Conferences, nost requests (for which

we have data) appear to be presented jointly (Table 9.25).

Tabl e 9. 25
Pretrial Conferences—¥YWho Made Request for Continuance or OTCC?

Party Type Frequency Per cent
Joi nt 14 28. 57
Appl i cant 7 14. 29
Def endant 6 12.24
O her 1 2.04
Unknown 21 42. 86

Type of Request
About three-fourths of the requests are for the purpose of taking
the case off cal endar (Table 9.26).
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Tabl e 9. 26
Pretrial Conferences—Fype of Cal endar Change Requested
Request Frequency Per cent
Cont i nuance 11 22.45
oroc 36 73. 47
Unknown 2 4.08

Reasons for Request

Settlements (and resol ved disputes) are involved in three out of
ten pretrial conference scheduling change requests. A sinmlar
percentage (al nost 30% of requests involves the need for additiona
di scovery.

The | ow nunber of requests we encountered make the use of form
specific reasons (Table 9.27 for new forns, Table 9.28 for old)
problematic, but it does appear that nonappearances of one or nore
parties are the nmost likely specific reason cited besides dispute

resolution or the need to conduct additional discovery.
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Tabl e 9. 27
Pretrial Conferences—Reason |Indicated for Request
(“New Conti nuance Forni)

Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
Appl i cant Now Represented 0 0. 00
Appl i cant Requests Representation 0 0. 00
Appl i cant —+I 1 ness 0 0. 00
Appl i cant —Vacati on 0 0. 00
Arbitration 0 0. 00
Aut o Reassi gn—Appl i cant 0 0. 00
Aut o Reassi gn—bPef ense 0 0. 00
Aut o Reassi gn—No Qther Information 0 0. 00
Bankr upt cy Pendi ng 0 0. 00
Cal endar Conflict—Applicant 1 5.26
Cal endar Conflict—befense 1 5.26
Cal endar Conflict—tien d ai mant 0 0. 00
Cal endar Conflict—No O her Information 0 0. 00
Consol i dation 0 0. 00
Def ecti ve WCAB Noti ce 0 0. 00
Def ense- Def ense 0 0. 00
Def ense- 111 ness 0 0. 00
Def ense- Vacat i on 0 0. 00
Di sput e Resol ved by Agreenent 7 36. 84
Di squal i fy-Applicant 0 0. 00
Further Di scovery- AME 2 10. 53
Further Discovery-App. Med. 0 0. 00
Further Discovery-Def. Med. 0 0. 00
Further Discovery-Deposition 0 0. 00
Further Discovery-No Qther Information 0 0. 00
| mproper DOR/ Valid Objection 1 5.26
| mproper/ I nsufficient Notice by Party 0 0. 00
I nsufficient Time-No Qther Information 0 0. 00
I nsuf ficient Time-To Finish 0 0. 00
I nsufficient Time-To Start 0 0. 00
Joi nder 0 0. 00
New Appl i cation 0 0. 00
No I ndication 4 21. 05
No | ssues Pendi ng 5 26. 32
Nonappear ance—Appl i cant 3 15.79
Nonappear ance—bef ense 2 10. 53
Nonappear ance—i en C ai nant 0 0. 00
Nonappear ance—No O her | nfornation 0 0. 00
Nonappear ance-W t ness 0 0. 00
No O her Information 0 0. 00
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Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
O her Reason #1 2 10. 53
Reassi gnment —No Ot her I nformation 0 0. 00
Reassi gnment —Not Avai | abl e 0 0. 00
Reassi gnnment —Ref used 0 0. 00
Recusal 0 0. 00
Servi ce Defective 0 0. 00
Settl emrent Pending 0 0. 00
UEF | ssues 0 0. 00
Unavail ability of Wtnesses—Applicant 0 0. 00
Unavail ability of Wtnesses—befense 0 0. 00
Unavail ability of Wtnesses—No Qther Info 0 0. 00
Venue 0 0. 00
WCJ Not Avail abl e 0 0. 00

Tabl e 9. 28
Pretrial Conferences—Reason Indicated for Request

(“dd Continuance Forns”)

Reason (NOTE: Categories are not nutually
excl usi ve) Frequency Per cent
Appl i cant Now Represented 1 3.33
Applicant/Wtness Not Avail abl e 0 0. 00
Attorney Not Avail able 2 6. 67
C&R/ Stips to Be Filed/ Settlenent Circul ating 1 3.33
Further Discovery 12 40. 00
Further Medi cal Eval uation/ Need Further Medical 4 13.33
I njured Worker Not P&S 0 0. 00
Judge Al ready Engaged in Trial 0 0. 00
Lack of Notice/lnsufficient Notice 0 0. 00
Lien Issue Resol ved 0 0. 00
No Triabl e |Issue/Di spute Resol ved 2 6. 67
Nonappear ance of Attorney/Party 4 13. 33
O her 8 26. 67
Unknown 2 6. 67

Trials

Party Maki ng the Request
It was not always clear fromthe order and m nutes who exactly was
requesting the continuance or cancellation as about 45% of the forns did

not reveal the identity(s) of the noving party. O the schedul e changes
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for which the requestor was indicated, 54% were joint applications,
applicants initiated 19% and 11% were defendant requests (the remnai nder
were “other” litigants or entities). Put another way, the applicant was
at least a part of 74% of these requests and the defendant was a part of
65% Neither seens to be the ones prinmarily responsible for tria

schedul e changes.

Type of Request
Taki ng a case off the trial track just prior to starting the
hearing, while disruptive to the district office’s ability to
realistically set hearings, presumably could be the result of a
settlenent that benefits all concerned. But we found that when the type
of change being requested was clear fromthe document, 135 45% were for

conti nuances and the bal ance were for OTCCs.

Reasons for Request

Only about four in ten requested postponenents were related to
either a concluded or anticipated settlenment and in 17% of the trial-
rel ated requests, there was a clainmed need for further discovery. Wile
a settlement is a desirable alternative to trial, cases that progress to
the point of a fornmal hearing w thout having all medical evaluations and
the I'ike conpl eted suggest the need for greater control or oversight
during the litigation process. Delay getting the case to tria
following the last MSC might play a part as well; any additional tine
that el apses increases the chances that the applicant’s nedica
condi tion mi ght change and require returning to the initial stages of
the pretrial process.

One inmportant conclusion that can be reached fromthe reasons
listed in the new (Table 9.29) and old (Table 9.30) continuance forns is
that so-called “Board” reasons (lack of an avail abl e judge, reassignment
i ssues, defective notice that was suppose to be provided by the WCAB
recusal, and to a |l esser extent, insufficient time available) only

affect a small fraction of scheduled trials. This is critical because

135 Nearly 8% of the orders were unclear as to whether the session
was bei ng continued or cancel ed.
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courts nust be able to guarantee—er all but guarantee—a firmtrial date

in order to manage cases effectively and efficiently.
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Tabl e 9. 29
Tri al s—Reason I ndi cated for Request (“New Continuance Formni)

Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
Appl i cant Now Represent ed 0 0. 00
Appl i cant Requests Representation 0 0. 00
Appl i cant —Appl i cant 0 0. 00
Appl i cant —+I 1 ness 0 0. 00
Appl i cant —Vacati on 0 0. 00
Arbitration 0 0.00
Aut o Reassi gn—Appl i cant 0 0. 00
Aut o Reassi gn—Pef ense 0 0. 00
Aut o Reassi gn—No Ot her Information 0 0. 00
Bankr upt cy Pendi ng 0 0. 00
Cal endar Conflict—Applicant 4 5.71
Cal endar Conflict—befense 3 4.29
Cal endar Conflict—tien d ai nant 0 0.00
Cal endar Conflict—No O her Information 0 0.00
Consol i dati on 0 0.00
Def ecti ve WCAB Noti ce 1 1.43
Def ense—Pef ense 0 0.00
Def ense—1 | ness 1 1.43
Def ense—Vacat i on 1 1.43
Di sput e Resol ved by Agreenent 14 20. 00
Further D scovery-AME 4 5.71
Further D scovery-App. Med. 4 5.71
Further D scovery—bef. Med. 4 5.71
Further D scovery—Beposition 2 2. 86
Further Discovery—No Qther Information 4 5.71
| mproper DOR/Valid Ohjection 0 0. 00
| mproper/Insufficient Notice by Party 0 0. 00
Insufficient Time—No Qther Infornmation 1 1.43
I nsuf ficient Time—o Finish 0 0.00
I nsufficient Time—Fo Start 0 0.00
Joi nder 0 0.00
New Application 0 0. 00
No I ndication 13 18. 57
No | ssues Pending 7 10. 00
Nonappear ance—Appl i cant 4 5.71
Nonappear ance—bef ense 0 0. 00
Nonappear ance—i en C ai nant 0 0. 00
Nonappear ance—No O her | nfornmation 1 1.43
Nonappear ance—W t ness 0 0. 00
No O her Information 0 0.00
O her Reason #1 8 11. 43
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Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
O her Reason #2 1 1.43
Reassi gnment —No Ot her I nformation 0 0. 00
Reassi gnment —Not Avai | abl e 0 0. 00
Reassi gnnment —Ref used 0 0. 00
Recusal 0 0.00
Servi ce Defective 0 0.00
Settl emrent Pending 5 7.14
UEF | ssues 0 0. 00
Unavail ability of Wtnesses—Applicant 0 0. 00
Unavail ability of Wtnesses—befense 0 0. 00
Unavail ability of Wtnesses—No Qther Info 0 0. 00
Venue 0 0. 00
WCJ Not Avail abl e 2 2.86

Tabl e 9. 30
Trial s—Reason I ndicated for Request (“A d Continuance Forns”)

Reason (NOTE: Categories are not nutually

excl usi ve) Fr equency Per cent
Appl i cant Now Repr esent ed 0 0. 00
Applicant/Wtness Not Avail abl e 1 2.94
Attorney Not Avail abl e 1 2.94
C&R/ Stips to Be Filed/ Settlenent G rcul ating 1 2.94
Furt her Discovery 2 5. 88
Furt her Medi cal Eval uation/ Need Further Medical 2 5. 88
I njured Worker Not P&S 0 0.00
Judge Al ready Engaged in Trial 0 0. 00
Lack of Notice/lnsufficient Notice 2 5. 88
Li en Issue Resol ved 0 0.00
No Triable |ssue/Dispute Resol ved 4 11.76
Nonappear ance of Attorney/Party 2 5.88
O her 10 29.41
Unknown 10 29.41

O her Anal ysis of Continuances and OTCCs
In January of 2000, a new formfor recording the orders issued when
a case is continued or taken off cal endar was finalized and nmade
mandat ory begi nning in February of that year. This form wth the
somewhat awkward nane of “M nutes of Hearing/ Order/Order and Deci sion on

Request for Continuance/ Order Taking Of Cal endar/Notice of Hearing”
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(rmore familiarly known as a “Pink Fornf) was intended to do a better job
of docunenting who requested a continuance or OTOC and why. The initia
instructions for the use of the formrequired that a copy of the
conpl et ed docunent be made in every instance and sent to the attention
of the Presiding Judge at each office who in turn would tally up the

i nformati on on a form devel oped by retired WoJ Walter R Brophy, Jr.
Judge Brophy was to al so performthe analysis of the first set of data
collected. The first “Statew de Continuance Report” was issued in June
of 2000 and included about 1,100 total forms (the San Diego office was
not i ncl uded).

Because it did not differentiate between conferences and trials,
the first Brophy Report is not directly conparable with the data we
coll ected fromour abstraction. Mreover, judges were well aware that
their respective Presiding Judges were required to review each of the
new y i ssued Pink Fornms and count the responses. |f there was any
anbiguity, the Presiding Judge woul d have been able to sinply request
clarification fromthe judge responsible (who in turn would |likely be
able to interpret the notations given the fact that the order was issued
no nmore than a few nonths before); this was not an option available to
the RAND-1CJ) abstractors. Finally, the new forms have a greater set of
choi ces avail able for tracking reasons that are outside the control of
ei ther applicants or defendants; for exanple, it is possible to
det ermi ne whet her the request was due to the lack of a hearing reporter
or interpreter.

Nevert hel ess, the Brophy Report data does suggest that neither the
appl i cant nor the defendant are the primary “bad guys” when it conmes to
requesting continuances (Table 9.31). One clear difference fromthe
data available to RAND-1CJ is the suggestion that 10% of such
continuances are at the request of the court, though not all result from

a physical or staff-generated inability to hold the trial (Table 9.32).
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Table 9.31
Requesting Party, Statew de Continuance Report,
February Through May, 2000

Requesting Party Percent of Al
Cont i nuances

Appl i cant 24.7

Def endant 22.4

Joi nt 39.2

Li en d ai mant 3.0

Cour t 10. 6
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Tabl e 9. 32
Reason for Request, Statew de Continuance Report,
February Through May, 2000

Percent of All Percent of Al with

Non- Board Reason Cont i nuances Non- Board Reasons
Further discovery by applicant 17.9 19.9
Further discovery by defendant 13.3 14. 8
Cal endar conflict by applicant 6.2 6.9
Cal endar conflict by defendant 4.6 5.2
| mproper/insufficient notice-party 5.2 5.8
| mproper DOR/Valid Objection 1.3 1.5
Nonappear ance: Appli cant 5.3 5.9
Nonappear ance: Def endant 3.4 3.7
Unavail ability wi tness/attorney 5.7 6.4
Case settled, no issues 11.2 12.5
Joi nder/ Cons. / Venue/ New Party 1.8 2.0
Aut o reassi gnnent by applicant 0.2 0.3
Aut o reassi gnnent by def endant 0.1 0.1
Pre per; new attorney or needs one 0.8 0.9
Due Process 3.0 3.3
Lien Issue after settlenent 1.4 1.6
Il egible; or no reason 2.7 3.0
Change of Circunstances/ New

Appl i cation necessary 50 55
At t orney unavail abl e 0.7 0.8

Percent of All Percent of Al with

Board Reason Cont i nuances Board Reasons
Insufficient time to start 2.4 23.0
Insufficient time to finish 2.1 20.2
Recusal or Disqualify 0.2 1.7
Reporter/interpreter unavail able 0.8 7.4
WCJ not avail abl e 2.4 23.8
UEF i ssues/ Servi ce or joinder 0.8 8.3
Def ecti ve WCAB noti ce 1.3 12.9
Arbitration 0.2 1.6
Bankr upt cy 0.1 1.1

Mandat ory Settl enment Conferences and Sunmaries of Settlenent Conference
Pr oceedi ngs
MSC Frequency
A majority of cases filed with the WCAB never reach even the

initial stages of serious litigation (at |east fromthe court’s
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standpoint). In addition to the 20%that start life as a settlenent,
many nore that m ght have begun as an Application never attract the
attention of the courts until the parties request settlement review As
a result, alnost 60% of all cases pass through the WCAB wi t hout ever

experiencing an MSC (Table 9. 33).

Tabl e 9. 33

Nunber of MSCs Hel d Shown (CACOLS dat a)
MSCs Frequency Per cent

0 556 58. 10

1 297 31.03

2 73 7.63

3 23 2.40

4 6 0. 63

5 1 0.10

6 1 0.10

Thi s does not necessarily indicate that nothing happens in these
cases; on the contrary, they can be the subject of intense discovery
with considerable effort expended on the part of litigants and their
attorneys. Mreover, a DOR nmght well be filed and an MSC schedul ed
(though at sone point, the conference is canceled or continued) with al
sorts of activity taking place right up until the end. The ultinate
result is, however, that these cases’ only significant judicial action
is for settlenent review On the opposite end of the spectrum about

10% have nore than one MSC and of these, about 3% have three or nore.

Stipul ations

Under LC 85502(d)(3) and BR 810353, parties who do not settle the
case by the end of the MSC are required to jointly conplete a pretrial
statement that lists facts that are stipulated, issues still in dispute
and in need of resolution at trial, estimated length of trial, the nanes
of proposed witnesses, and a list of all exhibits to be offered.

Parties working on this statenent are theoretically encouraged to
trimdown the nunmber of issues to a bare mininumin order to limt the
amount of evidence that nmust be presented at trial and the need for the
trial judge to carefully deliberate matters that are really not in

di spute. Sone judges take an active role in this process while others
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leave it to the initiative of the parties. The litigants thenselves run
the ganut from approaching the task aggressively to sinply |eaving
everything on the table in the expectation that the case will settle
anyway or from concerns that a waiver of a seenmingly uninportant issue
mght ultimately inpact their position at trial or during negotiations.
Neverthel ess, we can use the information contained in these pretria
statenents to better understand what sorts of cases are making their way
into the end stages of the trial track

A somewhat surprising percentage (34% of settlenent conference
sunmaries indicated that the question of whether the injury arose out of
the course of enployment was still a potential issue (Table 9.34).
Concei vably, this aspect of the dispute could have been bifurcated and
tried at an early point in the life of the case, though such a ruling to
first decide threshold issues (and defer other matters until after a
finding is reached in favor of the applicant) is solely within the

di scretion of the judge. 136

Table 9. 34
ACE/ CCE Stipul ation
Stipul ation Fr equency Per cent
I njury was ACE/ COE 72 47. 68
Applicant cl ai ns ACE/ COE 51 33.77
No I ndication 21 13.91
O her 7 4. 64

Also, in 13.5% of the sunmaries the issue of the enployer’s status
as an insured or uninsured entity for the purposes of workers’
conpensation was not indicated and presumably could still be a matter
needi ng resol ution (Table 9.35). One would inmagine that by the tinme the
matter had reached the MSC stage, the question of who m ght be the

source of benefit paynments woul d have al ready been resol ved. | ndeed,

136 See, e.g., St. Cair (1996), p. 1422. It is possible that at
| east sone of the conference sumuaries we saw related to trials that had
been bifurcated, but given the apparent disfavor that the concept of
bi furcation has with many offices and judges (see Bifurcation in CHAPTER
7), it is likely that cases with ACE/ COE issues still renmaining are
routinely reaching the regular trial stage for a decision on the case-
i n-chief.
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i nsurance coverage questions are only a designated issue in dispute |ess
that 1% of the tine (see Table 9.38). It is likely then that this table
reflects the level of inattention paid to the requirenments of the

standardi zed form for conference sumari es.

Tabl e 9. 35
Enpl oyer Status Stipul ation

I ndi cated Status Fr equency Per cent
I nsured 88 56. 41
Perm ssi bly self-insured 39 25. 00
Uni nsur ed 4 2.56
Legal | y uninsured 3 1.92
No i ndication 21 13. 46

If the assertions in the stipulation section of the sumaries can
be believed, alnpbst six out of ten applicants reach the MSC stage

wi t hout any nonetary benefit paynents fromthe defendants (Table 9.36).

Tabl e 9. 36
Stipul ati ons That Defendant Paid Any Conpensation

Conpensati on Type

(NOTE: Categories are

not mutual ly exclusive)| Frequency Per cent
TD 60 38. 46
PD 29 18. 59
VRVA 16 10. 26
O her type 1 0.64
No i ndication 89 57. 05

Moreover, only a quarter indicated that any TD paynents that had
been nade had been stipulated by all the parties as being adequate.
This is also surprising since unlike pernmanent disability benefits, the
size of TD does not depend on any evaluation of the extent or severity
of injuries to the worker.

Finally, in 19% of the Summaries the parties conpleting the
docunents were unable to agree (or at least failed to indicate) whether
or not the defendant ever furnished any nedical treatnent whatsoever

(Table 9.37). \Whether all of these were due to a legitimate issue in
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the case over the source of nedical services or sinply a result of the

parties skipping over required sections of the formis unclear

Tabl e 9. 37
Stipul ati on Re Enpl oyer Furnishing Medical Treatnent

Treat ment Fur ni shed? Frequency Per cent
All 34 21.79
Sone 59 37.82
None 31 19. 87
No i ndi cation 30 19. 23

| ssues
A nmore realistic way of evaluating what the nature of the dispute
mght be is to |ook at positively identified i ssues rather than the
extent of facts stipulated. The question of attorney’'s fees and the
need for future medical treatnment were indicated as remaining issues in
the case in eight out of ten Sumaries (Table 9.38). QOher comonly
cited specific issues were paynent for previous nedical treatnent and

lien-related matters.

Tabl e 9. 38
Remai ni ng | ssues

I ssues for Trial (NOTE: Categories are not
mut ual |y excl usi ve) Fr equency Per cent
Enpl oyment 2 1.28
I nsurance Coverage 1 0.64
ACE/ COE 66 42. 31
Parts of Body I njured 63 40. 38
Ear ni ngs 44 28.21
TD 85 54. 49
P&S Dat e 74 47. 44
PD Rating 115 73.72
Cccupati on/ G oup # 29 18. 59
Need for Further Medical Treatnent 127 81.41
Liability for Self-Procured Medical Treatnent 108 69. 23
Li ens 106 67. 95
At torneys Fees 128 82. 05
Liability for Medical -Legal Expenses 19 12.18
O her |ssues 111 71.15
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Events After the Conference
We natched up the Summary of Conference Proceedings with the

Oficial Service Record and found that al most 40% were listed in CAOLS
as a “Full Day” trial (Table 9.39). However, we are aware that it is
the practice of a nunber of district offices to designate all trials as
full-day events for the purpose of scheduling, as they cal endar their
cases by counting the number of hearings rather than total estimated
hours. Additionally, alnost all of the OSRs indicated that the tria

was to be calendared for 8:30 a.m (presumably to preserve the afternoon

for any spillover).

Tabl e 9. 39
Estimated Length of Hearing or Conference

Dur ati on Frequency Percent
1 hour 11 11.11
2 hours 30 30. 30
Hal f Day 20 20. 20
Ful | Day 38 38. 38
Overall, the sites we visited did a reasonable job of getting a

trial scheduled following the MSC to conply with the tine nandates of

t he Labor Code. About 50 days el apsed on average fromthe signing of
the Settl enent Conference Sunmmary (presunably done at the MBC) until the
schedul ed date of the hearing (Table 9.40).137 The informal target

interval is 45 days given that the trial is to take place no nore than

137 A different mean tine of 61 days from*“conference to trial” was
seen in our analysis of CACOLS data. This figure was cal cul ated using
the length of tine preceding a held trial fromthe | ast conference
i ndicated in the database. The sonewhat | ower abstraction data figure
i s understandable given that it reflects the date the trial was
schedul ed to take place, not when it actually occurred. |f the parties
showed up on the day of trial to request a continuance, the additiona
time that elapses until the trial is begun is included in the CAOLS
calculation. W feel that the abstraction data is a better indicator of
| ocal office perfornmance and resources because the incidence of DWC
caused continuances at trial appears to be |ow (see Table 9.29).
Refusal s to grant continuances nade at the request of the parties, even
when for good cause, would undoubtedly | ower the average tinme from
conference to trial reflected in CAOLS to that which we found in the
abstracti on data.
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75 days after the filing of the DOR and assuming that the MSC will be
hel d about 30 days fromthe DOR filing.

Tabl e 9. 40

“Stips & Issues” Related Tine Intervals

90t h
I nt erval Mean Medi an Percentil e
Days fFOﬁlStlpS & | ssues signi ng 8 3 15 5
to hearing-setting date
Days from hearing-setting date to 41 37.5 7
schedul ed date
Days from Stips & | ssues signing
to schedul ed date 51 47 76

Settlements

Qut come of Review

One concern repeatedly voiced by sone segnents of the workers’
conpensation conmunity is the claimthat settlenents are being rejected
unnecessarily until some of their terns and/or overall value are changed
to the arbitrary satisfaction of a judge. W were able to explore a
part of this issue with our abstraction data. About 629 cases in our
sanpl e had a settlenent agreenent in the file that concl uded sone or al
i ssues in the case (undoubtedly, a |arger percentage of cases were
ultimately resolved by settlenment, but sone were still open at the tine
of our abstraction). O those that had settlenents we were aware of,
94. 4% were essentially approved without any nodification of key terns (a
snmal | nunmber of these had multiple settlenment docunments in the file that
were duplicates of the original), 4.8%were approved only after sone
terns or dollars were changed, and less than 1% were rejected w thout
any subsequent settlenent surviving review (and being placed in the
file) (Table 9.41).
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Table 9.41
I ndication Final Settlenent WAs Approved/ Resol ved
Settl enent Changed? Fr equency Per cent
Unknown 10 1.04
N A no settlenment agreements 318 33. 23
N A, one settlenent_agrgenent 591 61 76
approved w o nodification
N A, one settl ement agreenent
. ey 5 0.52
rejected w o resubni ssion
No, final approved settl enent
i 3 0.31
agreenment is the sanme
Yes, final approved settl enent 29 3 03
agreement differs
Yes, judge's order of approval has 1 0.10
ternms that are different '

Though the number of cases where proposed settl enents have been
nodi fied (presunably as a result of judicial review) is relatively
small, it should be kept in mnd that the incidence where this happens
may well be much higher when the settlenent is submtted at particul ar
of fices or before particular judges. The changes that result fromthe
process nostly appear to be ones where the applicant receives additiona
conpensation (Table 9.42). However, the difference in the gross anount
of nmoney being offered is not a lot with only an average increase of
about $650, with nost adjustments being much snmaller than the nean
(Table 9.43); overall, dollar increases ranged fromjust $8 to as nuch
as $3,000 (with a drop in value of $2,244 in one case that appeared to
be shifting the responsibility for covering the cost of future nedica

treatment to the defendant).
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Tabl e 9. 42
Change in Settlement Provisions Noted in File
Settl ement Change (NOTE: Categories
are not nutually excl usive) Frequency Percent
Changed from C&R to Sti ps 1 0.1
Changed from Stips to C&R 5 0.52
Net Funds to Applicant Increased 25 2.61
Net Funds to Applicant Decreased 1 0.1
Net Funds to Lien O aimant |ncreased 1 0.1
Net Funds to Lien O aimant Decreased 0 0
Total Fees to All Attorneys |ncreased 4 0.42
Total Fees to All Attorneys Decreased 1 0.1
Future Medical from Open to O osed 4 0.42
Future Medical from dosed to Open 1 0.1
Tabl e 9.43
Settl enment Val ue Changes
Qut cones N Mean Medi an 90t h Percentile
Difference fromOriginal| 27 $647 $395 $1, 808

The settl ements being approved by the judges of the WCAB are by no
neans snall; overall, they had a nmedi an val ue of about $14,000 (Table
9.44).

Tabl e 9. 44

Qut cones from All Approved Settlenents

90t h
Cut cones N Mean Medi an Percentile
Calcul ated Attorney’s 460  13.3%  13.9% 15. 0%
Fee Percent age
G oss Anmpunt of Award 637 $21,587 $13,795 $47, 100
Per manent Disability 265 22 4% 18. 0% 46%
Per cent age

Because the “Conproni se and Rel ease” and the “Stipulation with
Request for Award” types of settlenent docunents are designed to achieve

different goals, we present separate data for them bel ow.
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Conprom se and Rel ease Specific Information
One of the signature characteristics of the Conproni se and Rel ease
settlenent is that it can release the defendant fromall future
responsibility for nedical treatnment. Indeed, such a specific rel ease

was obvious in about 93% of all documents we reviewed (Table 9.45).

Tabl e 9. 45
W1l Defendant Be Responsible for Future Medical Treatment

i n Conprom se and Rel ease?

Future Medical s? Frequency Per cent
No 366 93. 37
Unknown 23 5. 87
Yes 3 0.77

As di scussed el sewhere, the propriety of including certain types of
“wai vers” into the | anguage of the settlenent docunent can be a source
of contention between attorneys and review ng judges. As shown in Table
9.46, Summer waivers (releasing the insurer/enployer fromany death
clains if the worker dies follow ng settlenent) are extrenely conmon
features of settlenents and to a | esser degree, Carter or Rogers waivers
(releasing the insurer/enployer fromany additional liability if the
worker is injured during vocational rehabilitation participation) are
al so prevalent. Far |less conmon are approved C&s where a Thonas wai ver
is included to close out the potential for vocational rehabilitation
benefits altogether; presunably this is related to the ancillary
requi renent that the applicant nust attest in good faith that a
potential issue exists that m ght defeat his or her right to al
wor kers’ conpensation benefits (a statenent that sone applicants are
unable or unwilling to nake or that some judges will not pernit because

of the undisputed facts of the case).
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Tabl e 9. 46
Speci al Provisions in Conpronise and Rel ease

C&R Provision (NOTE: Categories are
not nutual ly exclusive) Fr equency Per cent
Thomas Wi ver (or equival ent) 76 18. 63
Summer Wi ver (or equival ent) 372 91.18
Carter/Rogers Waiver (or equival ent) 259 63. 48
“Catch Al Wi ver 16 3.92

C&Rs approved by the judges in our sanmple ranged from $500 to
$350,000 in total gross value and had a nean average of $26,000 in val ue
(Table 9.47). Fee awards generally hovered around 14% and the nmedi an PD

percent award was 25%

Tabl e 9. 47

Conpromi se and Rel ease Qutcones

90t h
Qut cones N Mean Medi an Percentil e
Cal cul ated Attorney’ s 345  13.1%  14.0% 15. 0%

Fee Percent age
Gross Anount of Award 407 $26,070 $17, 600 $57, 000
Per manent Disability

57 26. 9% 25% 50%
Per cent age

Overall, the gross value of the settlenents enbodied in
Stipulations with Request for Awards was | ess than what was found in
C&Rs (Table 9.48). This is not surprising as the value of future
nedi cal services is not included in the dollar award. However, the
typi cal permanent disability percentage was al so | ower than those found
in C&R agreenents. G oss awards ranged from zero (medi cal treatnent
only) to $139, 495.
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Tabl e 9. 48

Stipulations with Request for Award Qutcones

90t h
Qut cones N Mean Medi an Percentil e
Cal cul ated Attorney’ s 115  14.0%  13.0% 15. 0%

Fee Percent age
Gross Anount of Award 230 $13,655 $8,691 $35, 721
Per manent Disability

208 21. 1% 17. 5% 44. 0%
Per cent age

Trials and Fi ndi ngs and Award/ Fi ndi ngs and Order Follow ng Trial

Trial Frequency
As shown in Table 9.49, about 15% of cases in our sanple had at
| east one “trial,” though not all of themwere intended as hearings to

resolve the case-in-chief; about 4% involve nultiple trials.

Tabl e 9. 49

Nunber of Trials Held Shown (CAOLS data)
Trials Fr equency Per cent

0 811 84.74

1 109 11. 39

2 22 2.30

3 10 1.04

4 1 0.10

5 3 0.31

6 1 0.10

Qut comes

We found only 22 case-in-chief resolving Findings and Awards or
Fi ndi ngs and Orders docunents in the files for our abstraction sanple,
so one should view the infornmation in this section with care. O those,
| ess than one in five (about 18% resulted in a “Take Nothi ng” outcone
in favor of the defendant.

The val ue of the judge-determ ned awards we found were snaller than
those contained in the far nore comobn approved settlenments (Table
9. 50).
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Tabl e 9.50
F&A/ F&O Qut conmes

90t h
Cut cones N Mean Medi an Percentil e
Cal cul ated Attorney’s 15 14. 0% 15. 0% 15 8%

Fee Percent age
Gross Anount of Award 16 $27,690 $29, 833 $50, 702
Per manent Disability

16 33. 1% 36. 5% 54. 0%
Per cent age

Ti m ng

The reliability of such a snall sanple is questionable, but there
do seemto be indications of a serious problemin getting decisions out
following trial (Table 9.51). LC 85313 requires the issuance of a
decision within 30 days of the submi ssion of a case and perhaps a nore
persuasi ve mandate is found in LC 8123.5(a) that withholds a judge’s
salary if he or she has any cases pending for nore than 90 days
foll owi ng subm ssion. “Subm ssions” are defined under AD Rule 89711(d)
as the point at which the record is closed and no further evidence or
argunment will be allowed in. This is not the same as the close of
testinmony of the formal hearing. By leaving the record open for such
matters as obtaining an advisory verdict froma DEU rater, a judge could
concei vably give himor herself a |larger cushion of time to avoid the
paycheck cutoff. Cbviously, not all instances where a judge defers the
poi nt of subnmission to a |later date are done with the sole intent of
procrastination. But our extrenely limted abstraction data suggests
that nuch of the delay following the date of the hearing (at |east from
t he perspective of an applicant waiting for a final decision) is due to
t he wi ndow provi ded by the submi ssion rule. Typically, many weeks
transpired fromthe tine the case began to the point at which it was
subm tted and an equally long tine elapsed until a decision was finally
rendered. Though the average anount of time to get a decision out
following the first day of trial was at the 90-day mark, the time from
techni cal submission to order was much less. As such, the judges in
t hese cases would not |ikely have been inpacted by the sanctions

contained in LC 8123.5(a) even though their managenent of the trial and
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posttrial period mght have failed to nmeet the spirit of the rule and
the specific mandates of LC §5313.

Tabl e 9.51
F&A/ F&O Rel ated Tine Interval s

90t h
I nterval N Mean Medi an Percentile
Lo Case Submssion | | 10 432 20 145
E?ézrf{gghggb”133|on To 11 47.2 35 82
Days fromStart of Trial | 17 612 g0 143

Postj udgnment Activity

Anot her area where we were only able to identity a frequency
“floor” involves events that took place after the matter had been
resol ved. Reopenings and comrutation requests can occur years after the
case-in-chief resolution, so the eventual nunbers would be higher than
those in Table 9.52 had we conducted the case file abstraction for a
nunber of years. A surprisingly |ow nunber of files contained a
Petition for Reconsideration, especially given the approximtely 3,700
Petitions received by the Appeals Board in 2000 (see Table 19.1). It
may be that with such a [ ow nunber of cases actually reaching trial in
our sanmple, it is not possible to accurately estinmate the frequency of

cases in which Reconsideration will eventually be sought.

Table 9.52
Postj udgnent Activity

Activity (NOTE: Categories

are not mutually excl usive) Fr equency Per cent
Petition for Reconsideration 7 0.73
Petition for Reopen 10 1.04

Petition for Conmutation 2 0.21




- 243 -

CHAPTER 10. STAFFI NG AND RELATED BUDGETARY | SSUES

DETERM NI NG STAFF LEVELS

Aut hori zed Judicial Staffing Levels

At the present tine, there is no rigid formula used to determnine
t he opti mum nunber of judges and ot her staff nenmbers needed at any
particul ar branch office. However, a general approach typically
enpl oyed (though not al ways) by DWC nmanagenent for adjusting authorized
staff levels can be described.138 Using the current level of judges as
a starting point, managenment initially takes into account the nunber of
openi ng docunents of all types and averages them across all active
judges across the state to see what the relative positions are of the
i ndi vi dual of fices. 139

Per haps even nore inmportant is how rmuch “litigation” each judge is
actually handling. One factor is the nunmber of Decl arations of
Readi ness filed at each of fice because nany new cases conme into the
systemsinply as a settlenent waiting for approval. Wile there are
certainly expenditures of clerical time (opening up a new case numnber

entering the data into CACLS, creating a new file jacket, transporting

138 Electronic nmail nessage from Mark Kahn, DWC Central Regiona
Manager to Tom McBirnie, CHSWC, April 3, 2001. W appreciate the help
of Judge Kahn in providing considerable insight into the details of the
typi cal process used by the DW to determ ne proper staffing | evels.
Errors in the description of this process that is contained in this
section are solely RAND s

139 The counts of new applications conme from CAOLS but are not
col l apsed for the sane injured worker. Thus, ten applications filed by
the sane worker are counted by CAOLS as ten individual applications. In
reality, unresolved nultiple injury dates are often handled as a single
“case” in conferences, trials, and settlenents so the aggregate anount
of work perfornmed by the WCAB for that worker is typically less than if
the applications had been filed by different people. CAOLS recognizes
this fact in its reports by collapsing all cases with different dates of
injury for the same worker if the disposition (such as approving a
settlenent or issuing a Findings and Award) takes place on the sane day.
Openi ng docunents are not treated the same way and as such the nunber of
new applications (or case-opening settlenents for that matter) sonewhat
overstate the actual burden to the local office.
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the file to a judge, entering the outcome of the review, and ultimately
sendi ng the case to the stacks) as well as sone judicial activity
required for the actual review, far nore activity can be triggered if
the case’s initial contact with the judge involves a DOR that will
likely lead to the scheduling (and perhaps hol ding) of a conference even
if a settlement is presented at that tine. Additional factors used in
determining litigation |l evels are the nunber of MSCs set by the offices
and the nunmber of trials held. |If a branch office had a per-judge
average of these factors that was greater or |lesser than the systemi de
average, then it is a candidate for an upward or downward adjustnent in
judicial resources. 140

Such offices with potential problens (either shortages or
surpluses) are then visited by DA nanagenent in order to get a first-
hand | ook at the physical records kept by local staff. It should be
renmenbered that the averages devel oped as descri bed above are based upon
statistics generated by CACLS, a systemfelt by some to be I ess than
perfect in producing reliable nunbers.14l As a test of the reliability
of CACLS- generated nunbers, clerks would then be asked to hand count
openi ng docunents received in the mail for a one-nonth period in order
to conpare the information with the initial figures.

The next step for adjustnment at these candidate offices is to | ook
at the speed at which the offices were able to conduct MSCs and trials,
t he nunber of conferences and hearings that were being set for each

j udge each day, and any significant backlogs found in settlenent

140 x her factors that are considered to add to the litigation
burden for an office are the nunber of matters submitted on the record
and the nunber of petitions for reconsideration. The fornmer are trials
that may invol ve a considerabl e anount of work even though there is no
testinmony taken. The latter require a substantial amount of judicial
review of an already concluded trial and the drafting of a report on
reconsi deration that goes over nuch of the sane ground covered by the
deci si on and opi ni on

141 The problens with relying upon CAOLS data for nanagement
pur poses stem from a nunber of sources including poor data entry
procedures; anbiguous and difficult to use categories for docunenting
filings, judicial actions, and the |ike; and | egacy anal ysis prograns
whose assunptions and net hodol ogy are unknown. Neverthel ess, CACLS
generally perforns as desired in its primary job of delivering notices
of upconing hearings to parties (though there are occasional glitches).
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approval s or other areas. These deterninations are typically nmade by
reviewi ng the original hardcopy cal endar |edger rather than any
aggregated reports out of CAOLS. One problemwi th CAOLS is that the
time intervals yielded by its reports do not distinguish between the
del ay caused by an inability to find an avail abl e cal endar slot, the
del ay caused by a special request of the parties for a setting that is a
better fit with their own schedules, or the delay caused by probl ens
getting an old file back fromthe State Records Center. Direct
reference to the calendar will determ ne what the typical setting tines
are for that office even though there certainly would be outliers in
particul ar instances. Another nethod used is to | ook at the hearing
reporters’ own statistics for a better idea of how |l ong judges were in
trial both in the average and in the aggregate (as opposed to nerely the
number of trials being conducted). 142

If the office appeared to be noving cases along at a reasonable
pace and if the nunbers of matters each judge was handling was fairly
typical of others across the system then it would be assuned that the
current |evel of judges was adequate. Sonewhat nore probl ematic woul d
be to determi ne whether a high nunber of MSCs that are being set for
each judge is the result of heavy demand for conference settings (which
needs to be addressed through additional staff) or fueled by an
overliberal continuance policy (which would be best addressed through
judicial training and supervision).

If all the factors listed above point toward the need for nodifying
t he nunber of current judges, those responsible for maki ng such an
reconmendati on woul d then deci de whet her known future changes to office

staff (such as retirenent or transfer) might in turn inpact filing

142 This approach is not perfect as there are a few judges who use
the services of a hearing reporter for nontrial activities such as
conferences (typically where problens are expected fromone of the
litigants), other judges who have reporters in their hearing roonms who
routinely wait a considerable length of tine for the start of the
proceedi ngs, and still others who request that a transcript be nade of
nost conversations that take place between the judge and counsel prior
to the start of official testinobny. Nevertheless, reporters are
general |y thought to be an accurate source for determ ning how nmuch tine
a particular judge mght spend in trial each nonth.
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patterns due to attorneys changing the office in which they do nost of
their business. This would be nost true in counties where there is nore
than one office to choose from Finally, space considerations need to
be taken into account. A nunber of offices have no additional room
avai l abl e to add anot her judge without sharing hearing roons or by

acqui ring space at another facility.

Aut hori zed Nonjudicial Staffing Levels

Once the proper nunmber of judges is estimated, the |evels for other
staff nenbers are adjusted accordingly. Traditionally, the WCAB counted
of fice resources by a “judge teami of one judge, one secretary, and one

reporter, a concept reflected in SB 996:

SEC. 65. The Director of Industrial Relations shall establish
the foll owing new positions for staffing of the workers’
conpensation courts:

(a) Eight workers’ conpensation adninistrative |aw judges.

(b) Eight hearing reporters.

(c) Eight senior typists (legal).

As a general rule today, however, while alnost all of the judges
have a dedicated secretary assigned to himor her, there are only about
three hearing reporters for every five authorized judges at medi um and
| arger offices. This change appears to have been facilitated by setting
trial calendars in such a way that not every judge is conducting form
hearings at the sane tine and by better technol ogy and practices that
allow a hearing reporter to turn out transcripts and the like nore
quickly. Snmaller offices nay have a ratio of reporters to judges that
exceed six-to-ten sinply because of the need to be able to provide a
reporter for every judge on trial day; this is especially true at
of fices where judges share the sane deci sion day.

As a rule of thunb, the nunmber of authorized clerks at an office
reflects the nunber of authorized judges plus one-half the nunber of
Ancillary Services (DEU, |&A, and RU) consultants. This typically
results in a systemn de average of about 11 clerks for every ten judges,
t hough the ratio of clerks to judges (as with reporters) goes up
consi derably at sone snaller offices. Some adjustnent in total counts

are nade dependi ng on whether or not the office has on-site ancillary
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consul tants (which affect the need for assigning clerks to those
sections) and whether there is a Regional Call Center available to
handl e some of the tel ephone and front desk duties typically shoul dered
by cl erks.

Deci di ng the nunbers of ancillary staff such as Disability
Eval uators, Rehabilitation Consultants, and Information & Assistance
Oficers is not as straightforward. A nunber of offices share the use
of these professionals and in some offices, a single person will handle
multiple roles simltaneously. The status of the Regional Call Center
(which varies fromregion to region), a programdesigned to centralize
the provision of ancillary services, also plays a part in figuring out

how many are required at a branch office |ocation

O her Considerations Used for Determ ning Authorized Staffing Levels

In medium to larger-sized offices, there is typically a Presiding
Judge, an OSS-1, and an LSS-1 to act as the designated direct supervisor
for judges, clerks, and secretaries, respectively. The smallest offices
nm ght not have someone with the formal job classification of one of
t hese supervisors, but typically soneone performs in a sinmilar role
(such as an “Acting Presiding Judge”) though at regular pay levels. No
“supervising hearing reporter” is nanmed, though there is usually a
si ngl e person designated as the office’'s | ead reporter (sonetinmes on a
rotating basis). Sinmilarly, ancillary service providers do not have a
di rect supervisor at branch offices, though the physical presence of a
Supervi si ng Wrkers’ Conpensation Consultant who is working as part of a
Regi onal Center or performng other DAC duties creates a situation that
essentially results in a |ocal supervisor at sonme locations. At al
branch offices, the Presiding Judge is the ultinmate supervisor of al
staff nenbers located at that facility. The situation for ancillary
service consultants is a bit nore conplex because while the Presiding
Judge oversees attendance and output for these consultants, professiona
gui dance, training, and eval uation of technical work performance cones
from supervi sors based at other |ocations.

Anot her factor used to determ ning the proper nunber of authorized

positions is whether one or nore staff nenbers is under work
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restrictions, are working only part-time, or are perform ng sonme sort of
special role as a result of a transfer, office closure, or reassignment.
Two Presiding Judges, for exanple, are currently involved with DAC
upper-1level administration duties and have only linted contact with the
day-to-day operations of their assigned locations. Oher judges fill in
for themas de facto Acting Presidi ng Judges.

In the end, the prelinmnary estimates for staffing changes are
circul ated anong the Presiding Judges of the affected offices for
comments and ultimately a set of final nunbers are issued. However, the
problemis that even if managenment is able to determ ne what any
particular district office’s necessary staff |evels should be for any
particular classification, getting a |live human being into that position

is another matter entirely.

FI LLI NG VACANT POsI Tl ONS

The Need to Hire

An ongoing fact of life at DW offices is that sone positions
consistently exhibit a high rate of turnover and as such, there is a
constant need to attract replacenments. This lack of continuity
translates into a | ess experienced staff, nore tine expended in training
new hires (and therefore reduced output), and if the replacenent cannot
be found and brought onboard within a relatively short period of tineg,
chronic staff shortages. As illustrated by the followi ng table, sone
classifications clearly require nore effort than others to keep a ful

conpl emrent at the office.
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Table 10.1
DWC Cl assification Turnover Rates and Repl acenent Tinesl43
Four - Year
Filled Total New Cunul ative Average
Posi ti ons, Openi ngs, “Turnover Days to
Posi ti on Uni t FY2000 FY97- 00 Rat e” Fill
Hearing Reporter C A 103. 4 39 38% 118
Legal Support Supervisor—lI C A 16. 2 5 32% 194
O fice Assistant C A 137.2 144 105% 178
Ofice Services Supervisor-l | C A 16. 3 16 98% 228
Presi ding Wrkers CA 200 9 45% 142
Conmpensati on Judge
Pr ogram Techni ci an C A 10.9 4 37% 187
Seni or Legal Typi st C A 135.8 55 41% 213
Supervi si ng Wrkers'’ 0
Conpensati on Consul t ant C A 1.0 ! 100% n/a
Wor kers’ Conpensation Judge | C A 148. 6 57 38% 148
Ofice Assistant DEU 23.1 12 52% 159
Workers’ Conpensation DEU 29 8 12 40% 261
Consul t ant
O fice Assistant | &A 17.5 11 63% 305
Vbrkgrs Conpensati on | 8A 30 5 67% 508
Assi st ant
Workers’ Conpensation | A 32,7 12 379% 328
Consul t ant
Ofice Assistant R U 15.3 15 98% 118
Workers’ Conpensation 0
Rehabi | i tati on Consul t ant RU. 28.2 ! 25% 111

As indicat ed el sewhere,

particular classification wll

of authorized positions changes fromfisca

the nunber of filled positions for any

year to fiscal year

sone occasional interim adjustnents dependi ng on budget and

vary fromnonth to nonth and t he nunber
(with

adm nistrative policy). Nevertheless, the table above uses a snapshot
in tine during FY 2000 as a sinple benchmark exanple for what m ght have

been t he average nunber of positions available for hiring staff nmenbers

143 Figures for vacancies over Fiscal Years 97 through 00 and
average days to fill are based on the DWC provi ded Excel spreadsheet
titled “Full DWC. xI s” (see discussion in the Techni cal Appendices).
Figures for filled positions, position funding are based upon Depart nment
of Finance data as docunented in the Excel spreadsheet titled “Sched 7A-
FY2000A. xI s,” provided to Nicholas M Pace by Judge Susan Ham |ton, DWC
August 24, 2000.
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during the previous four years. |t also shows the total nunmber of new
openi ngs experienced by that position over a four-year period fromFY
1997 t hrough FY 2000 and a “turnover rate” that conpares the new

openi ngs to the average avail abl e positions.144 her nmeasures coul d be
used as well, but this particular one reveals the relative frequency for
new openings by job title. O the classifications with 15 or nore
avai | abl e positions, the Ofice Assistant and O fice Services Supervisor
classifications in the Clainms Adjudication Unit and Ofice Assistant
classification in the Rehabilitation Unit are the nost likely to

experi ence a new opening over a period of time. At the opposite end of
the scale are Hearing Reporters, Legal Support Supervisors, |&A
Oficers, Wrkers’ Conpensation Judges, and Rehabilitation Consultants.

Wil e these nunbers are for illustrative purposes only, they do
suggest that on average, a DWC office m ght have to replace a quarter of
its clerical staff each year.145 They al so suggest that the combination
of incentives and working conditions for secretarial supervisors and
rehabilitation consultants and sonme other positions appear to be
conduci ve to retaining enployees over a relatively |onger period of
tinme.

A high turnover rate would be |l ess problematic if it took only a
short ampunt of time to find a suitable replacenment. Unfortunately, it
takes nearly six nonths to fill an open Ofice Assistant position in the
Clains Adjudication Unit and seven-and-a-half nonths to replace a

clerical supervisor.

144 Because the total of new openings is cumulative, the “rate” can
exceed 100% For exanple, if a particular job classification has an
average of one avail able position over the four-year period and during
that tinme three different people who worked at that task quit,
transferred out, or retired, there would be total of three new openings.

145 Thi s assumes that the 144 new openings for the 137 authorized
Clains Adjudication Unit Ofice Assistant positions over the period in
guesti on woul d have been spread equally over each of the four fisca
years and that alnost all of these positions would have experienced only
a single vacancy at nost. In reality, it is very likely that particul ar
positions at particular |ocal offices have a disproportional share of
the turnover burden while other staff nenbers renmain enployed by the DWC
as an Ofice Assistant for many continuous years.
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Form 1 Through the Initial Interview

VWhat are the reasons why the process to actually fill a vacant
position takes such a considerable anpunt of tinme? “Form1ls,” nore
properly known as “Position Control — A2-2" forns, are typically
prepared by a DWC staff menber (typically at the request of a Presiding
Judge or Regi onal Manager) and submitted to the Adm nistrative Director
for review and approval when a pernmanent opening occurs. 146 The DIR
Budget Office is the next step in the chain and if they determ ne that
the DWC has adequate funding to fill the position, the request
eventual ly makes its way to DIR s Personnel Ofice to confirmthat the
vacant position is indeed eligible for replacement (e.g., that al
accrued vacation tine has been exhausted if the previous occupant has
retired). Depending on staff availability within DIR final approval
fromthe Departnment typically takes place |less than 30 days fromthe
initial preparation.

The next step is to contact nanes already on a list of eligible
candi dates by mail. These are people who have al ready taken and passed
a qualifying examfor a simlar position in the past (or have otherw se
qualified) but who either declined to accept whatever job was being
of fered or found thenmselves eligible for a job that was either stil
occupi ed or wi thout adequate funding. Oher steps taken initially are
to post the opening on a special state website designed to notify state
enpl oyees who are in danger of being laid off, and in certain instances,
to publish the opening in a “transfer bulletin” to let all state
enpl oyees know of the opportunity to apply as well. |If there is
interest fromany of these sources, a “Certification List” of candidate
nanes i s prepared and given to the Regional Manager or other supervisor
to start the interview process.

The Certification List is typically available 40 to 45 days after
final DR approval of the Form1l if there has been any response to these

initial efforts. The interview period followi ng receipt of the list can

146 Thi s description of the replacement process is prinarily based
upon Gannon, Richard, Wiy Does it Take DWC So Long to Fill Vacant
Positions?, California Division of Wrkers’ Conpensati on, DW Enpl oyee
Newsl i ne, |ssue #02-01, March 9, 2001. Errors in the description that
is contained in this section are solely RAND s.
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typically take anywhere between 10 and 15 days to conplete. Fina
approval from Personnel can cone within three days of the selection and
the actual hiring into position will usually occur within 30 nore days.
Al told, it mght take nearly 90 days fromthe tine the Form1 is
submitted to the date the new enpl oyee begins work if the process is
uninterrupted by internal delays and if there is legitimate interest in
t he position.

The tine line outlined above assunmes that someone has actually been
identified at an early stage in the process and is willing to take the
job. In many instances, no existing eligible candi dates or state
enpl oyees are interested in the position when it beconmes avail abl e and
so DWC then has to nake general announcenents through posting of the
notice at branch offices and by other means. This advertising process
is regulated by State Personnel Board rules and other requirenments and
at a minimumw || take an additional three weeks to conplete. Even if
there is interest resulting fromthe advertising process, interviews
cannot begin in many instances until the applicant takes one of the
peri odi ¢ exam nations required for the position. These exans are only
given sporadically and if budgetary problens develop within the
Division, it is not possible to hold themat all. |In such instances,
the only possible pool of potential applicants is one of existing
enpl oyees at other state agencies or within the DAC. If the position’s
responsibilities, salary range, opportunities for advancenent, and
wor ki ng conditions are not conpetitive with other state enploynent, the
position will lie dormant.

Qoviously, the position needs to be one that attracts qualified and

serious candidates. This is not always the case. The experience in

early 2001 of one district office in attenpting to fill its vacant OA
positions is illumnating. Though all the names on the existing
Certification List were tel ephoned to see if they were still interested,

only about one-third responded. O that group, just three were stil
avai | abl e, but none showed up for their scheduled interviews. |n order
to fill this position, it will be necessary to restart the procedures

t hrough general announcenent of the opening. This is one reason why a
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process that should take about 90 days at the nost evolves into a six-

nonth or nore wait, as shown in Table 10.1 above.

CGeneral Budgetary Consi derations

Unfortunately, it is not enough that a position be authorized and
that there be enough interest anong potential candidates to find sonmeone
who can do the job. There must be sufficient funds at the tinme of
hiring (as opposed to during the Form 1 approval process) to actually
bring the person on board.

It is a commpbn practice anong state agencies to request funding for
a certain nunber of positions but to not fill all of themin order to
use the nmoney for other purposes as needed. As a result of the 1989
reform | egislation, the nunmber of authorized positions devoted to
wor kers’ conpensation junped from845.10 in FY 89/90 to 1155.60 in FY
91/92. 147 However, a substantial nunber of those positions (perhaps as
many as 200) were intentionally kept vacant by the DWC at tines in order
to fund deficits in operating expenses. 148 Neverthel ess, another 181
aut hori zed positions were added as a part of the 1993 reforns. Even
wi th the subsequent hiring of new personnel at that tinme, there were
approxi mately | ong-term 200 vacanci es remai ni ng of which 93 were
intentionally being kept open to balance the Division s budget. In FY
95/ 96, the Legislature decided to permanently elimnate the 93 positions
and wi th other changes to the nunber of authorized positions over the
years, the total nunber dropped to 1067.7 in FY 98/99 and 1074.7 in FY
99/ 00.

The late 1990s were generally characterized by budgets in alignment
wi th expenses, in part because of the elimnation of a nunber of

district offices and positions and because of an additional $1 million

147 Figures for authorized positions taken froma DWC provi ded
Excel spreadsheet titled “staffing history.xls.” Reports for authorized
positions for any particular fiscal year vary dependi ng on whet her
tenporary help allocations and counts for the Managed Care unit of DWC
are incl uded.

148 Menp from Peggy W Sugarman, Chief Deputy Administrative
Director, DWC, to Stephen Smith, Director, DR dated May 27, 1999;
Sugar man, Peggy W, Vacancy Issues in State Government, Division of
Wor kers’ Conpensation, dated April 27, 2000.
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obtained for facilities costs.149 Wth the nore stable financia
picture, the proportion of positions renaining vacant dropped so that
only sone 80 vacancies (39 of which were clerical in nature) remained in
April 1999, 150

A year later, the vacancy rate was about the same, 151 but the DWC
was now projected to end FY 99/00 with a deficit that would have
required nearly 150 vacancies to cover1%2 (though it does not appear
that many were open). Reasons given for the deficit included the
“sal ary savings” budget planning principles to be described below, a
requi red 5% sal ary augnmentation for those workers’ conpensation judges
who had undergone training provided by the National Judicial College,
and steadily increasing costs for providing workers’ conpensation
coverage for the DAWC's own enpl oyees (reportedly rising $1.2 mllion
since 1995).193 As such, a virtual hiring freeze was put into place at
that time. The next fiscal year was no better and by August of 2000,
the projected deficit for the end of FY 00/01 was $1.3 mllion even
without the filling of any vacant positions. Moreover, the state
Depart ment of Finance had performed a study to address the Legislature’s
concerns over unfilled vacancies at state agencies generally.1% The
result was a directive to permanently abolish 31 DIR positions in August
of 2000 of which 16 were in the DAWC. O these, nine were to be OAs in
various district offices and one was an | &A O ficer

After a series of belt-tightening neasures instituted by the DWC,
the situation |ooked a little brighter and accordi ngly the DI R Budget
Unit authorized the filling of 17 vacancies in Septenber, 22 vacancies

i n Novenber, and 40 additional vacancies in January of 2001. However

149 gygar man (2000) .

150 Menp from Peggy W Sugarman, Chief Deputy Administrative
Director, DWC, to Stephen Smith, Director, DR dated May 27, 1999.

151 Meno from Peggy W Sugarman, Chief Deputy Administrative
Director, DC, to Suzanne Marria, Assistant Director, DR dated Apri
26, 2000.

152 Menmo from Richard P. Gannon, Administrative Director, DWC, to
Ni chol as M Pace, February 5, 2001

153 suygar man (2000) .

154 Meno from Carrie Nevens, Budget Officer, Division of
Admi ni stration, Departnment of Industrial Relations, to Richard P
Gannon, Administrative Director, DW, dated August 16, 2000.
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t he budgetary situation was still unresolved, and as of February 2001
the DWC was only permitted to fill a maxi mum of 970 positions.155 While
this figure can fluctuate depending on whether additional funding is
available, it is about 9%l ess than the total nunber of authorized

positions that were potentially available in FY 00/01.

“Built-in” Staffing Shortages

Despite the pressure on the DAC to elimnate unfilled positions, as
a matter of general policy the State of California relies on the fact
that its agencies will not be able to fill all authorized positions at
all tinmes. Accordingly, it will effectively fund only 95% of authorized
positions. First used in California during the 1943-1945 Bi ennium as a
response to the high turnover caused by enpl oyees leaving to join the
armed forces or work in war-related industries, “salary savings” is the
Depart ment of Finance’'s technique for adjusting budgets by taking into
account the fact that some positions will inevitably remain vacant for
| ong periods of tine; rather than having any unused noney revert back to
the state at the end of the fiscal year, budgets are instead cut up
front.156 Regardl ess of whether this is a sound budgetary planning
principle, the end result is that sone state entities operating under
tight fiscal restraints would find it nearly inpossible to fully staff
their offices.

Adding to the problemis another planning principle that
significantly inpacts the DAC. A related assunption the State uses is
that the natural turnover of positions results in numerous new hires at
the first salary step and so budgets are calculated at this | owest pay
scale. As can be seen by the following, there is a w de range of

sal ari es possi ble for DWC enpl oyees.

155 Menmo from Richard P. Gannon, Administrative Director, DWC, to
Ni cholas M Pace, February 5, 2001

156 california Department of Finance, Salary Savings,
www. dof . ca. gov/fisal bag/sal ary. ht m accessed July 14, 2002.
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Tabl e 10.2

Range by C assificationl®

Class Title

Sal ary Range
(as of March 2000)

Adm ni strative Director
Area Supervi sor,
Assi st ant Chi ef

Rehabilitation Unit

$9, 941-%9, 941
$4, 139-%$4, 992
$8, 079-%8, 892

Chi ef, Rehabilitation Bureau $5, 270-$5, 809
Deputy Admi nistrative Director, DWC $5, 652-%$6, 112
Heari ng Reporter $4, 083-%4, 961
Legal Support Supervisor—lI $3, 001-$3, 649 see mote 2
Legal Support Supervisor-I| $3, 001-$3, 649 see mote 2
Managenent Services Technician, Range A $2, 135-2, 596
Managenent Servi ces Technici an, Range B $2,411-2,932
Ofice Assistant (General), Range A $1, 775-%$2, 156
Ofice Assistant (General), Range B $1, 951-%2, 370
Ofice Assistant (Typing), Range A $1, 835-%$2, 230
Ofice Assistant (Typing), Range B $1, 951-%2, 370
O fice Services Supervisor—|I (Ceneral),

Range A $2, 258-$2, 746
O fice Services Supervisor—|I (Typing),

Range A $2, 258-%$2, 746
O fice Services Supervisor—I1l (CGeneral),

Range A $2,527-$3, 072
Ofice Services Supervisor-I1ll (General) $2, 874-$3, 495
O fice Technician (General) $2, 258-%2, 745
O fice Technician (Typing) $2, 258-%$2, 745

Presi di ng Wrkers’
Pr ogram Techni ci an

Conpensation J

Regi onal Manager, Caims Adjudication $7, 830-%$8, 632
Seni or Legal Typist, Range A $2, 215-$2, 693 see mote 2
Seni or Legal Typist, Range B $2, 476-$3, 009 see et
Sg\lf?LeYWr kers’ Conpensation Conpliance $4, 136-$5, 027
Staff Services Anal yst (General), Range A $2,411-%$2, 932
Staff Services Anal yst (General), Range B $2, 610-$3, 173
Staff Services Analyst (General), Range C $3, 130-$3, 805
Stock derk $2, 070-%$2, 517
Supervi si ng Program Techni ci an-I $2, 349-%2, 853
Supervi si ng Wrkers’ Conpensation $4 772-$5. 757

Conpl i ance O ficer ' '
Supervi si ng Wrkers’ Conpensation

Consul t ant $3, 948-%4, 810
Wor kers’ Conpensati on Assistant, Range A $2,411-%$2, 932
Wor kers’ Conpensati on Assistant, Range B $2, 610-$3, 173
Wor kers’ Conpensati on Assistant, Range C $3, 310-%3, 805
Wor kers’ Conpensati on Conpliance Oficer $3, 952-%$4, 805
Wor kers’ Conpensati on Conference Referee $6, 320-$7, 646

157 california Departnent of Industrial Relations, Casses in Use

Li st, March 23, 2000.

see note 2

$6, 795-$8, 222
$1, 951-%$2, 546

udge
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Sal ary Range
Class Title (as of March 2000)
Wor kers’ Comnpensati on Consul t ant $3, 593-%$4, 368
Wor kers’ Conpensati on Judge $6, 475-$7, 831 see e 2
Wor kers’ Conpensati on Manager $5, 282-%5, 825
Wor kers’ Conpensation Rehabilitation
Consul t ant $3, 764-%$4, 576
Note 1: Position is entitled to a 5% or 10% “Recruitnent and
Retention Pay Differential” in designated counties or
ar eas.

Note 2: Position is entitled to a 5% pay differential for
conpl eting National Judicial College training
cour ses.

The policies that result in budgeting DW positions at 95% of the
bottom step of the salary scale are especially troubl esonme for the DAC
because 75% of all of its enployees are already paid at the top step. 158
Where there is little turnover (such as has been the general experience
with Wirkers' Conpensation Judges), the budget shortfall is even nore
pronounced, especially if the longtine positions have relatively higher
pay ranges. The ironic result is that policies that encourage stability
in staffing have especially adverse consequences for the entire DWW
budget under current State practices.

Even t he high percent of vacancies (nearly 13% is not enough to
of fset the inpact of the State’'s budgeting requirenents. As can be seen
fromthe table below, there is a $9.5 nmillion gap between what the State
provi des for authorized positions at just the four units (O ains
Adj udi cati on, Vocational Rehabilitation, Disability Evaluation, and
Informati on & Assistance) nost directly affecting cases before the WCAB
and what the actual expenditures for the snmaller nunber of filled

positions are. 159

158 Djvision of Wrkers' Conpensation, Response fromthe Division
of Workers’ Conpensation, California Departnent of Industrial Relations,
March 2001 (regarding the proposed elimnation of excess vacancies).

159 For the DWC as a whol e, including other prograns such as the
Admi nistrative Unit, Audit & Enforcenent, and others, the total budget
shortfall is about $11 million
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Tabl e 10.3
| npact of “95%First Step” Budgeting, FY 01/02160

Per cent
Short age
from Estimated Additiona
Fundi ng Expenditures Fundi ng
Esti mat ed for If Al Required to
Avai | abl e Fi nal Current Filled Posi tions Fill Al
Posi ti on Auth. Filled Funding Expenditure Shortfall Positions Filled Posi ti ons
CLAI M5
ADJUDI CATI ON
Hearing Reporter [110.5 103.4 $5, 348,686 $6,489,520 $1, 140, 834 82. 4% $6, 935, 125 $1, 586, 439
Legal Support
Super vi sor —| 19.0 16.2 $676, 009 $860, 830 $184, 821 78.5% $1, 009, 615 $333, 606
O fice Assistant
(General) 2.0 2.0 $42, 089 $56, 880 $14, 791 74. 0% $56, 880 $14, 791
C’J{;iﬁrﬁis'Sta”t 172.0 135.2 $3,741,206 $4,643,634 $902,428 80.6% $5, 907,582 $2, 166, 376
O fice Services
Super vi sor —I 1.0 0.1 $26, 767 $32, 976 $6, 209 81. 2% $329, 760 $302, 993
(CGeneral)
O fice Services
Supe!‘vi sor | 21.0 16.2 $562, 111 $662, 470 $100, 359 84. 9% $858, 757 $296, 646
(Typi ng)
Ofice
Tech_ni cian 2.0 2.0 $53, 534 $65, 880 $12, 346 81. 3% $65, 880 $12, 346
(Typi ng)
Pr esi di ng
Wor kers’
Conpensat i on 21.0 20.0 $1,691,840 $2,178,145 $486, 305 77. 7% $2, 287, 052 $595, 212
Judge
Program
Techni ci an 13.0 10.9 $300, 698 $395, 730 $95, 032 76. 0% $471, 972 $171, 274
Regi onal
Manager, Clains| 3.0 3.0 $278, 491 $326, 289 $47, 798 85. 4% $326, 289 $47, 798
Adj udi cati on
SﬂgngtLega' 154.0 135.8 $4, 044,902 $5,781, 047 $1,736,145 70.0% $6, 555, 826  $2, 510, 924
Staff Services
Anal yst 1.0 0.8 $28, 580 $30, 372 $1, 792 94. 1% $37, 965 $9, 385
(CGeneral)
Super vi si ng
Pr ogram 3.0 2.0 $83, 551 $92, 949 $9, 398 89. 9% $139, 424 $55, 873
Techni ci an—I
Super vi si ng
Wor kers’
Conpensat i on 1.0 1.0 $46, 808 $56, 932 $10, 124 82.2% $56, 932 $10, 124
Consul t ant
160 Figures for net authorized levels of staffing, filled
positions, position funding, and actual funding are based upon

Departnent of Finance data, State Controller’'s Ofice data, and DWC

esti mates as docunent ed
FY2000A. x| s, ”

August 24, 2001

all positions are based upon actua
extrapol ated to authorized position nunbers.

in the Excel

spreadsheet titled “Sched 7A-
provided to Nicholas M Pace by Judge Susan Hamilton
Cal cul ati ons of additiona

DWC,

funding required to fil
expenditures for filled positions
Aut hori zed positions are

net of any reductions or additions such as those necessitated by Budget
Change Proposals or the mandated elim nation of
Figures for estimated fina

posi tions.

Real i gnnent ,

| ongti me vacant
expendi tures do not
adjustnments for salary savings such as Schedule 2 Retention
or the 97 BCP that elimnated 16 positions.

i ncl ude
t he BCP
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Per cent
Short age
from Estimated Additiona
Fundi ng Expenditures Fundi ng
Esti mat ed for If Al Required to
Avai |l abl e Fi nal Current Filled Posi tions Fill Al
Posi ti on Auth. Filled Funding Expenditure Shortfall Positions Filled Posi ti ons
Wor ker s
Conpensati on 1.0 1.2 $28, 580 $41, 758 $13, 178 68. 4% $34, 798 $6, 218
Assi st ant
Wor ker s
Conpensat i on 7.0 7.2 $298, 213 $408, 027  $109,814 73.1% $396, 693 $98, 480
Consul t ant
Wor ker s
Conpensat i on 159.6 148.6 $12,252,109 $15, 339, 379 $3,087,270 79.9% $16, 474,865 $4, 222,756
Judge
-- Total 691.1 605.6 $29,504,174 $37,462, 818 $7, 958, 644 78.8% $41, 945, 416 $12, 441, 242
REHABI LI TATI ON
UNI' T
Area Supervi sor,
Rehabi litation 3.0 3.0 $147, 231 $178, 442 $31,211 82.5% $178, 442 $31, 211
Uni t
Chi ef ,
Rehabi l'i tation 1.0 1.0 $62, 483 $69, 708 $7,225 89.6% $69, 708 $7, 225
Bur eau
Of(fT'prﬁ n’?;)s' stant | o5 0 15.3  $478,526  $649,395  $170,869  73.7% $933, 771 $455, 245
Ofice
Tech_ni cian 1.0 1.0 $26, 767 $32, 940 $6, 173 81. 3% $32, 940 $6, 173
(Typi ng)
Wor ker s
Conpensati on 2.0 2.0 $57, 160 $71, 608 $14, 448 79. 8% $71, 608 $14, 448
Assi st ant
Wor ker s
Conpensati on
Rehabi l it ation 29.0 28.2 $1,294,299 $1,585,210 $290, 911 81. 6% $1, 630, 180 $335, 881
Consul t ant
-- Total 58.0 50.5 $2,066,466 $2,587,303 $520,837 79.9% $2, 916, 649 $850, 183
DI SABI LI TY
EVALUATI ON UNI T
Legal Support
Super vi sor | 1.0 1.0 $35, 579 $48, 276 $12, 697 73. 7% $48, 276 $12, 697
G(fT'prei npés)s' stant | 55 5 23.1 $576,407  $747,174  $170,767 77.1% $857, 148  $280, 741
O fice
Techni ci an 1.0 1.0 $26, 767 $32, 940 $6,173 81.3% $32, 940 $6, 173
(Typi ng)
Supervi si ng
Ver ker s’ 3.0 2.5  $140,425  $151,896  $11,471 92.4% $182, 275 $41, 850
Conpensati on ’ ’ ’ ' ’ ’ ' '
Consul t ant
Wor ker s
Conpensat i on 36.0 29.8 $1,533,665 $1,855,408 $321,743 82.7% $2, 241, 432 $707, 767
Consul t ant
Wor ker s
Conpensat i on 1.0 1.0 $62, 620 $69, 900 $7,280 89.6% $69, 900 $7, 280
Manager
-- Total 68.5 59.4 $2,375,463 $2,905,594 $530,131 81.8% $3, 431,971 $1, 056, 508
| NFORVATI ON &
ASSI STANCE UNI T
Managenent
Servi ces 1.0 0.3 $25, 308 $31, 487 $6,179 80.4% $104, 957 $79, 649

Techni ci an
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Per cent
Short age
from Estimated Additiona
Fundi ng Expenditures Fundi ng
Esti mat ed for If Al Required to
Avai |l abl e Fi nal Current Filled Posi tions Fill Al
Posi ti on Auth. Filled Funding Expenditure Shortfall Positions Filled Posi ti ons
Ofice Assistant | 5y o 175 456,775  $636,133 $179,358  71.8% $763,360  $306, 585
(Typi ng) : : : ’ : o ’ ’
Super vi si ng
Ver ker s’ 2.0 2.0 $93,617  $114,288  $20,671 81.9% $114, 288 $20, 671
Conpensati on : : ’ ' ’ ’ ’ '
Consul t ant
Wor ker s’
Conpensati on 3.0 3.0 $85, 739 $112, 160 $26, 421 76. 4% $112, 160 $26, 421
Assi st ant
Wor ker s’
Conpensati on 38.0 32.7 $1,618,868 $1, 953,982 $335, 114 82.8% $2, 270, 682 $651, 814
Consul t ant
-- Total 65.0 55.5 $2,280,307 $2,848,050 $567, 743 80. 1% $3, 365, 447 $1, 085, 140
TOTAL ALL
ADJUDI CATI ON- 882.6 770.0 $36, 226,410 $45, 803, 765 $9, 577, 355 79. 1% $51, 659, 483 $15, 433,073

RELATED UNI TS

At the present tinme,

needed to

uni ts.

| ndeed,

the State
pay for the current |evel

in order to provide

only provides about 79% of the noney

of authorized staffing in these

adequate funding to fully staff the

WCAB courts as anticipated by both Legislative authorization and by the

DWC s own

i nt er nal

be increased by $15.4 nillion

Anti ci pated Future Reductions

At the noment,

“ I OSt ”

nunbers) are not good.

revenues,

staffing anal ysis,

t he prospects for

current allocations would have to

restoring many of the currently
positions (fromhiring freezes and reductions in authorized

Even wi thout the recent drop in state general

the DWC was al ready posed to | ose nearly 40 additiona

aut hori zed positions in FY 01/02 because of an understanding reached in

the late 1990s between the DWC and the Departnment of Finance (DOF). 161

161 | n california,

the state Departnent of Finance (DOF)

is

responsi ble for the preparation and adm nistration of the state's budget

and has general

fi nanci al

Strategic

i s the nost
each agency will
pur poses for which that

Pl an, June 30, 1997.

i mportant entity for al

noney wil |

powers of supervision over al
and busi ness policies of state agencies such as DR
Gover nnent Code 813070 and California Departnment of Finance,
Essential ly,

be allocated in a fisca
be spent

matters concerning the

See
1997-98

t he Departnment of Finance

deci si ons regardi ng how much noney

year and the particul ar
(though the final
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At that tinme, an augrmentation of the budget was sought to
underwite the devel opnment of the Wrkers' Conpensation |Information
System (WCI' S), an electronic repository of information supplied to the
DWC by insurers, self-insured conpanies, and third party adm nistrators
(see CHAPTER 17—€O0URT TECHNOLOGY for additional information on this
system}. The creation of WCI'S was nandated by LC §138.6 and t he hope
was that by giving the DAC i medi ate infornmation about work injuries and
ongoi ng benefit delivery right fromthe very start instead of only when
a dispute arises and the matter evolves into litigation, the agency
woul d have better tools to provide the sort of regulatory oversight
needed to address conmon problens in clainms handling. Froma practica
managenment standpoint, the DW is essentially unaware of individua
injuries until an Application for Adjudication or other opening docunent
is filed. Hardcopy forns such as “Enployer’s Report of Cccupationa
Injury or Illness” (a one-page formthat is sent to DIR s Division of
Labor Statistics and Research) are conpleted soon after the injury
occurs, but the overwhel mi ng nunber of work-related injuries each year
(perhaps as many as one nillion) prevent all of the information
contai ned therein frombeing entered by hand at State expense into the
DWC s conputer systenms. On the other hand, insurers, self-insureds, and
TPAs do routinely collect this information and al so generate additiona
data regardi ng benefit paynments and the like in order to manage their
clains. Mreover, these private entities already store clains-rel ated
i nformati on on el ectronic nedia (though each differ in what they coll ect
and in the way it is arranged), often building upon data increasingly
transmitted electronically fromthe worker’s enployer. The core idea
behind WOI' S is that such information could be extracted and organi zed in
a way as to facilitate interchange with a central systemavailable to
the DWC while reducing the need for clains administrators to continue to
send in paper-based fornms that are of little use. Al so, the data would
provi de a valuable analytic tool to the DAC, and “...will, for the first

time, provide an overview of operations of the state’s workers’

nmust ultimately be approved by the Legislature and signed by the
Covernor).
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conpensation system allowi ng policynmakers to track its perfornance and
deternmine the need for further inprovenents.”162

In July of 1993, CGovernor Pete WIson signed the origina
| egislation (AB 110) that required the AD to develop the WOI'S and to
issue a report on its progress by July of 1995. But inplenmentation was
stalled in part because of “controversy over the specifics of the
systeni 163 and because the DWC still had to seek and obtain Depart nent
of Finance approval for any budget proposal associated with the system
Early requests for full project funding were rejected by the Departnent
of Finance until 1997.

In February of 1997, the state Departnent of Information Technol ogy
approved the DIR s feasibility study for WOIS. The study projected that
the systemwould cost $4.8 million over a four-year period of
devel opnent and inplenmentation but ultimately result in savings of
nearly three nillion dollars to the agency by fiscal years 99-00 and 00-
01 (it was also clained that the el ectronic transmi ssion of data from
insurers and clains adm nistrators woul d save those entities some $55
mllion annually). The estinates were based upon the assunption that
access to such a massive ampunt of transactional data about routine
clai ms handling procedures would allow the DAC s Audit Unit to better
target problemconpanies. In turn, it was hoped that the nore
aggressive enforcenment and regul ati on possible as a result of WZI'S woul d
lead to fewer clainms evolving into disputes requiring the intervention
of the C ains Adjudication Unit. A 5% annual reduction in new cases was
projected to be the result of a fully devel oped WOI' S system and so it
was asserted that the proposed initial budget augnmentation of around
$1.5 million would be nore than of fset by | ower workloads in the future
(and woul d al I ow sonme nunber of current staff to be redirected to
activities currently being given a low priority). Wth the assurance
that the systemwould nore than pay for itself, the Departnent of

Finance finally approved the desired allocation and submitted a letter

162 california Department of Industrial Relations, New State
Workers’ Conp Information System Now In Operation, DIR press rel ease | R#
00- 03, March 2, 2000.

163 Senate Rules Conmittee, Analysis of SB 450, Office of Senate
Fl oor Anal yses, State of California, Septenber 10, 1997.
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to the Senate Budget and Fiscal Review Conmittee in March of 1997
requesting that the Departnent of Industrial Relations’ budget be
augnented by $1, 265,000 for 1997-98 in order to begin inplenentation
Reportedly, the budgetary increase was approved by DOF in exchange for a
schedul ed reduction of 34 clains adjudication staff menbers (including
judges, secretaries, and clerks) plus four vocational rehabilitation
positions effective in FY 01/02. Apparently, DOF' s reasoni ng was that
the reduction in disputed clains being filed (due to acting on the data
received by WCI'S) would elinminate any need for these staff menbers. In
Cct ober of 1997, AB 1571 was signed by the Governor to require that DIR
be given an additional $1,265,6000 to begin funding WO S. 164

The projections of the effect of WOIS on the California workers’
conpensati on environnent now appear to be overly anmbitious as to both
the I evel of inpact and its tining. As of January 2002, not al
enpl oyers and self-insureds send in even the initial reports of injury
et alone the nore inportant data regardi ng benefit determ nation and
del i veryl65 despite the DWC s own requirement that they begin such
transm ssions by July of 2000. Hardware and software probl ens have
frequently disrupted the back and forth transnission of data.166 Any
conti nued expectation that the Audit and Enforcenent Unit will be able
to turn information froma still-devel oping data interchange systeminto
a significant reduction in the nunber of formalized disputes by the end
of this fiscal year is clearly unrealistic. Nevertheless, the staffing

reductions bartered to finance WOI' S still loomlarge as of this witing.

MOTI VATI ON FOR STAFFI NG ANALYSI S
Regardl ess of whether the DWC s approach to the task of estimating

t he proper nunmber of staff nenbers necessary to handle the workload is

164 Another bill also signed by the Governor at about the sane tinme
(SB 450) required that WCI'S be “cost-efficient.”

165 Benefit notices are required whenever benefits are started,
suspended, stopped, changed, del ayed, or denied; when clains are closed
or reopened; and whenever there is notification of enployee
representation. WIS “Subsequent Reports of Injury” is the electronic
version of these benefit notices.

166 See, e.g., Division of Wrkers’ Conpensation, “Delays in WJI'S
Processing,” WOI'S e. News, Issue 20, California Departnment of Industria
Rel ati ons, Novenber 27, 2001
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rati onal and effective, budgetary considerations, conpetition for a
limted | abor pool, and a naze of bureaucratic procedures work agai nst
the ideal of full staffing throughout the year. Shortages seemto be a
predeternined feature of the personnel resources available to branch
office adm nistrators. In a real sense, they begin each fiscal year

al ready scranbling to nake up for the difference between what
experienced professionals in the workers’ conpensation courts believe
are needed and what they are actually given. The end result is a razor-
thin margin for error.

W felt that it was necessary to better understand exactly what the
avai |l abl e personnel resources have been in recent years and how
effectively the offices have coped with this situation. As such, our
research into staffing had two nain objectives. The first was to sinply
provide insight into the DAWC s staffing practices and experiences. Wth
25 branch offices across the state with a variety of sizes and
capabilities, personnel needs (and therefore authorized positions) vary
wi dely. As seen above, authorizing staffing positions are not a
guar antee of adequate staff |evels because they can go for extended
periods of tine without being filled due to budget constraints, slow
hiring practices, or a high turnover rate. Furthernore, filled
positions do not always guarantee a productive person in the office.
Every nonth, enployee tine is lost to vacation, disability |eave, and
ot her absences. Wil e reasonabl e absences are to be expected in any
wor kpl ace, it is inportant to understand how nuch time is | ost so those
| osses can be conpensated for whenever possible. Qur research in this
area is in part intended to see how much productive tine is actually
avai | abl e of each branch office’s authorized person-hours.

Qur second objective was to understand the inpact of staffing
| evel s on overall branch office productivity. Assum ng that positions
are authorized to each branch office based on the branch office’s
expect ed casel oad, unforeseen increases in workload or deviations from
these staff levels could result in significant delay in case processing.
Pi npoi nting the staff and workl oad nmetrics nore closely tied to branch
of fice efficiency would indicate where staffing efforts should be

concentrated in a situation of limted resources.
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ANALYSI S APPROACH

Data Availability

Al staffing research is based on data provided by the Division of
Wor kers’ Conpensation. Qur original request to the DAC was for three
key fields of staffing data:

1. The nunber of authorized positions in a given year

2. The nunber of these authorizations filled in a given nonth.

3. The nunber of actual enployees in the office each nonth.

We requested this information for as long a history as possible, for
each branch office, and on a nonthly basis where avail abl e.
(Aut hori zations are only issued on an annual basis.)

As data collection began, it becanme clear that these nunbers were
not readily available. W therefore used several proxy measures to
estimate the fields that were not available. W used data from Schedul e
8 forms for the annual average nunbers of positions filled at each
branch office. W also had details on positions vacated and filled over
the past five years. However, since we could not reconcile the
personnel transaction data with the Schedul e 8 averages, we used the
average given in the Schedule 8 s as our nonthly measure for the entire
fiscal year, and reserved the personnel transaction data for
suppl enentary analyses. Simlarly, we found no fornal record of the
nunmber of enployees in the office on a given day, or in a given nonth.
However, we did have data on enpl oyee absences and disability |eave
taken. To approxi mate the nunber of enployees in each office, we
estimated the nunmber of hours lost to | eave and other absences in each
branch office each nonth, and converted these hours to absent Full-Tine
Equi val ents (FTE) per nonth. W then subtracted the nunber of absent
FTE from the nunber of filled positions, and used this difference as
each branch office’s actual staff level. Further details on the data

received fromthe DWC are given in the Technical Appendi ces.

Phases of Analysis
Qur staffing anal ysis was conducted in three phases. The first
phase invol ved synthesizing data on staff levels froma variety of

sources to determine the nonthly staff |evels described above. Wth
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this information, we were able to pinpoint the branch offices and
positions with high | evels of vacancies (positions authorized but not
filled), or of absences (positions staffed but w thout a productive
person in the office). Once staff |levels were conmputed and the branch
offices with staffing problenms were determ ned, the second phase of our
anal ysis attenpted to explain why these branch offices had staffing
problems. Wth the staff transaction data provided by the DA, we were
able to conmpute the nunber of positions vacated at each branch office in
each year. W were also able to conpute the average length of time any
position stayed vacant. This hel ped us determine where efforts on
staffing should be concentrated: |If a position had an unusually high
turnover rate, resources mght be best spent on retention efforts, such
as training, guidance, or conpensation. On the other hand, if a
position did not turn over frequently or if it did it was unlikely to be
filled again for an unusually long tine, effort night be better spent
stream ining the DAC' s hiring process or adjusting the entry-I|evel
salary floor. These relationships were assessed both graphically and
usi ng mat henatical correlation coefficients. After computing staffing

| evel s at branch offices across the state, and assessing the root causes
of unfilled authorizations at any understaffed branch offices, our fina
phase of analysis studied the inpact of staffing |l evels on branch office
productivity. One step in this analysis was to examine the relationship
bet ween staffing |l evels and workl oad at each branch office. Even a
branch office that might initially appear understaffed m ght run
efficiently, if that office has a |light caseload. Looking at the
wor kl oad per staff nenber hel ps indicate which branch offices have the
nost significant staffing problems. Finally, to indicate which of these
“staffing problens” have the greatest inpact on branch office
efficiency, we conpared each branch office’s staff levels and casel oad
to its performance from FY1997 to FY2000.

Ti me Frame and Variabl es of I|nterest
The maxi mumtine frame for our analyses is July 1995 to June 2001
(FY 1996-2001). For these years, we have annual data on the nunber of

aut hori zed and filled positions at each branch office (C ains
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Adj udi cati on, Rehab, DEU, and |&A units), and can study how wel |l branch
offices fill their positions, and the rate at which positions turn over.
We have performance data from FY 1997-2000 that neasures the nean and
median time fromfirst conference to first trial in each quarter
However, our |eave data does not begin until FY1999 and only deals with
Clai ms Adjudication units. Therefore, while we can study the inpact of
aut hori zed and filled positions on performance begi nning in 1997, our
anal ysis of actual staffing levels (i.e., enployees actually present in
each office) is limted to Cains Adjudication units, during FY 1999 and
2000.

In the first phase of our analysis, we studied variations in
staffing | evels by branch office and position. W focused our anal ysis
on the Ofice Assistant (QA) and Wrkers’ Conpensation Judge (WCJ)
positions, as our interviews suggested these positions to be the nost
pi votal to case processing, and so staffing shortages m ght have the
greatest inmpact. To frame the staffing nunbers, we al so studied the
nunmber of cases initiated at each branch office in each quarter and the
nunmber of hearings held at each branch office. W conpared these
nunbers to the nunber of OAs and WCJs authorized to ensure that the
DWC s aut horizations accurately reflect the workload at each branch
office. W then |ooked at the average fraction of authorized positions
filled at each unit, between FY1995 and FY2000. W al so studied the
nunber of authorized positions actually staffed (i.e., with a productive
person in the office) in FY2000 and FY2001 at each branch office. W
exam ned these fractions for each position at each branch office, and
for each position across branch offices.

Once we pinpointed the branch offices and positions with | ower
staffing I evels, we explored problens that may result in, or nay be the
result of, these lowlevels. To find the root causes of staffing
di sparities, we deternined which branch offices and positions were
subject to the greatest turnover rates, and which branch of fices and
positions were nore and less likely to be filled quickly, by |ooking at
the DWC s records of positions vacated and filled in the years of our

st udy.
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Finally, to gauge the inpact of staff |evels on performance, we
| ooked at both the nean and nedian times fromfirst conference to first
trial in each quarter, at each branch office (the two positions of OAs
and WCJs, at 25 branch offices, for the 14 quarters from 1997 QL to 2000
@, gives us 350 “board-quarters”). In all but two board-quarters, the
nmean tines to trial are greater than the nedian tinmes. The difference
is al most al ways by nore than 10% of the median (346 out of 350 board-
gquarters studied), and often by nore than 100% (126 out of 350). Both
nmedi an and nmean neasurenents are used to gauge the central tendency of a
di stribution; nmedian tinmes are defined as the 50th percentile, whereas
nmean tines are the mathematical averages of the trials held in each
quarter. As a result, nmean tines are nore likely to be influenced by
outliers, or cases that take an unusually long time to nove from
conference to trial. The fact that the nmean tines are so nuch greater
than the nedians inplies that a few cases, with long tinmes from
conference to trial, skew the quarterly averages. W therefore use the
nedian tinmes to trial to nmeasure branch office efficiency.
We exami ned the rel ationshi ps between branch office efficiency and
several staffing and workl oad neasurenents:
W] and QA staff levels (authorized, filled, vacant, in office,
and absent)
e Cases Initiated
e Cases Initiated per staff menber
We plotted each of these variables as a tinme series, along with the
time series of our performance neasure, for each of the 25 branch
offices in the state. In this way, we hoped to graphically identify the
series that were nore closely tied to performance across branch offices.
To quantify these ties, we also calculated the correlation coefficient
of performance and workload or staff at each branch office to estinmate a
mat henmati cal rel ationship between each series. Because of the variation
i nherent in studying 25 different branch offices, we also charted the
changes in correlation values across branch offices, and identified the
neasur enents whose correl ation coefficients had nore consi stent

rel ati onshi ps.
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FI NDI NGS

Reporting Practices

The conplications with our data collection nmade it clear that
current DWC personnel tracking procedures are inadequate. Because
staffing data has inplications for resource allocation, branch offices
are often reluctant to accurately disclose nunbers that may cost them
money or personnel allocations.167 Furthernore, even when data is being
tracked as accurately as possible, the technical capabilities at each
branch office are so disparate that it is difficult to roll the
i ndi vi dual branch office nmeasurenments up to a statew de system
Staffing data is collected with systems rangi ng fromcurrent computer
systens to 3x5 index cards.168 Due to these drastically different
recordi ng capabilities, we believe some branch offices’ neasurenents to
be far nore reliable than others. To close the gaps in capabilities, we
recomend standardi zi ng personnel data collection across the state, and
instituting a data validation procedure to ensure the data’'s
conpl et eness and accuracy.

Anot her potential problemwe uncovered with current DWC anal ysis
procedures are the discrepancies between results collected at the state
| evel and at the individual branch office level. For exanple, when
studyi ng the nunmber and percentages of positions vacant at each branch
office, we find that a | arge nunber of positions go unfilled each year
Forty-two board positions have averaged nore than 25% vacant in the past
two years. Wen | ooking statewi de, on the other hand, none of the
positions appear that understaffed. This discrepancy is due in part to
the I arge nunber of branch offices in the state. Wen aggregating data
from 25 branch offices, those branch offices that are closer to ful
staff “bal ance out” the vacancies in understaffed branch offices. The
st at ewi de averages therefore fall sonmeplace in the mddle, and mask any
problens in individual branch offices or positions. Wth little

transfer of personnel fromone branch office to the next, performance at

167 Meno from Tom McBirnie to Nicholas M Pace, July 8, 2001
168 El ectronic mail nessages from Tom McBirnie and Susan Hanilton
to Nicholas M Pace, July 13, 2001.
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t he understaffed branch offices will still suffer, even if statew de
staffing levels are acceptable. Therefore, we urge regular checks of
staff levels at the individual branch offices, as well as at the state

| evel .

Staff Levels

Qur nost inportant general finding on DAC staffing levels is that
t he nunber of positions a branch office is authorized for is a serious
overestimate of the nunber of productive workers in the office. For
exanpl e, in FY1999, of the 665.1 C ains Adjudication positions
aut hori zed t hroughout the state, 92% (613.5) were filled. A conplete
list of the average nunber of authorizations filled between FY1995 and
FY2000 by job title, DWC unit, and branch office is listed in the
Techni cal Appendi ces. Continuing our exanple, an average of 79% of
aut hori zed positions in FY1999 (524.5) actually had a person present in
the office. Likew se, in FY2000, only 89% (578.7 out of 650.1) of
aut hori zed positions were filled, and 77% of authorized staff’s workdays
were “productive” (502.6 positions were fully staffed year-round).
Figure 10.1 charts the nunber of positions authorized and filled over
FY1999 and FY2000, as well as the nunber of staff nmenbers in the office.

Staffing Levels, 7/1999-4/2001
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We exam ned each branch office's staff |levels (authorized, filled,
and in-office) for each position over the past few years. There are
tremendous disparities in the nunber of positions authorized per branch
of fice. For exanple, when ranking branch offices by their authorization
nunbers (all positions), Van Nuys has consistently been the I|argest,
with al nost 18 tinmes as nany enpl oyees as Eureka, the snallest branch
office. As intended by the DA, this disparity is tied in large part to
t he workl oad handl ed at each branch office. On average, Van Nuys has
al nrost 20 tines as many cases initiated in each quarter as Eureka does.
O the branch offices with at | east one QA authorization (i.e., all but
Eureka), there is an 86%correlation (Correl = 0.859) between the
average OA authorization |level and the average nunmber of cases initiated
each quarter. This relationship is shown graphically in Figure 10.2
with branch offices listed fromthe ones with the nost OAs authorized to

those with the fewest.

Authorized OA Positions vs Average Cases Initiated per Quarter
(1997 Q1 - 2000 Q2)
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Figure 10.2 Authorized OA Staff and Cases Initiated per Quarter

In nmany cases, branch offices with fewer authorized positions have
been nore likely to convert their authorizations on paper into actua
enpl oyees. This is shown in Figure 10.3 where the branch offices with
t he nost authorized positions (as shown by the tallest bars) have the
| owest portions of those positions filled (shown by the cluster of

triangles in the lower left corner).
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Authorization Levels vs. % Authorized Staff in Office
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Figure 10.3 Authorized derical Staff vs. %in Ofice,
FY 2000- 2001

For exanple, Goleta is ranked 23rd out of 25 in the nunber of OA
positions authorized in FY1999 and FY2000. However, Col eta has anobng
the highest ratio of in-office staff to these authorizations, at 84%
This is due to two factors: In these two years, 100% of the positions
aut horized were filled. Furthernore, on average, very few of Goleta's
enpl oyees were | ost to absences. Coleta has the highest average
percentage of their hired enployees (filled positions) in the office on
a given day.

On the other hand, Van Nuys has the | argest nunber of OA
aut hori zations, but these authorizations are nmet |ess consistently than
at any other office. Van Nuys is ranked 13th in terns of authorized QA
positions filled, and 25th in terns of the filled QA positions with
enpl oyees in the office. This also | eaves Van Nuys last in terms of
Ofice Assistants in the office as a fraction of authorized positions.
However, even with its disproportional nunber of vacanci es and absences,
Van Nuys has the largest clerical staff in the state. These exanpl es

indicate that with a greater nunber of authorized positions, |arger
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branch offices have sone flexibility, so that even with a smaller
portion of these positions in the office, they are still far larger than

t he ot hers.

Causes of Staffing Disparities

As shown below in Figure 10.4 and Figure 10.5, the nunber of staff
nmenbers in a district office is closely tied to the nunber of positions
authorized to that office. |In nost branch offices, and for nost
positions, the nunmber of staff nenbers in office is between 65% and 95%
of the nunber of authorized positions at each branch office or position.
Assumi ng that the nunber of actual staff nmenmbers in an office or
position was based primarily on the nunmber of staff nenbers authorized

to that office or position, we sought to explain this relationship.
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Figure 10.4 Percent of Authorized Staff in Ofice, by Location
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Staffing and Turnover by Position
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Figure 10.5 Percent of Authorized Staff in Ofice, by Position

As suggested earlier, and as will be discussed nore fully in the
next chapter, the nobst serious staffing shortages cone in the clerica
positions (QA and GSS |). Although the QA position has the | argest
nunber of positions authorized, only an average of two-thirds of these
aut hori zations is converted to productive staff nenbers. As discussed
earlier, these shortfalls often result in unexpected shifts in staff
responsibilities, and are often tied to delays in case processing.

To explore potential causes of the disparities in staffing rates
(as nmeasured by the percent of authorized slots with personnel in the
of fice), we exanm ned each branch office’'s hiring records fromthe past
two years. As expected, and as reflected in Figure 10.6 and Fi gure
10. 7, those positions with higher retention rates, and those positions
that are filled faster when vacated, are also the positions with higher

staffing rates.
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However, while both factors contribute to the nunber of enpl oyees
inthe office, retention rate appears to be a nore significant
contributor. This is confirned by the fact that the correlation
coefficient between staffing rate and retention is of greater nagnitude
than that between staffing and the | ength of vacancies (.77 between
staffing and retention, as conpared to -.60 between staffing and | ength
of vacancy).

We repeated this exercise to exanmine the disparities in staffing
rates fromone branch office to the next. As shown in Figure 10.8, the
tie between staffing rates and retention rates still holds, in that
branch offices with higher retention rates are nore likely to have
hi gher staffing rates. Figure 10.9 shows that the negative relationship
bet ween staffing rates and |l ength of vacancy can still be seen, but to a
| esser degree. The correlation coefficients for these relationships
support the rel ationships shown graphically (.60 between staffing and

retention, and -.29 between staffing and | ength of vacancy).
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Several factors cause retention to be a better indicator of
staffing success. First, sinply nmeasuring the length of tine positions
are | eft vacant does not consider the nunber of authorized positions
vacated. The neasurenent is therefore subject to being skewed by a
singl e vacancy that sat unfilled for an unusually long time. Turnover
and retention neasurenents are less likely to be biased. Furthernore,
while this nay not be reflected in the nunbers, turnover is far nore
di sruptive to office productivity than a position that m ght take a | ong
time to fill. Wile an enpty authorization detracts fromoffice
productivity, once that positionis filled and the new staff menber is
trai ned, he or she can then becone a productive part of the office. n
the other hand, a high turnover rate causes turbul ence, even if the
position is not vacant for long. The tinme the new staff nenbers spend
in training and other new hire bureaucracy detracts fromthe
productivity of the branch office. Inproving retention helps to cut
down on these inefficiencies.

These rel ati onshi ps show t hat avoi ding staff turnover, as well as

efficient hiring practices in the event that positions becone vacant,
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will help to keep authorized positions as productive as possible.
However, given limted resources, and limted opportunities to inprove
enpl oyment conditions, avoiding turnover is a nore critical aspect of

i mproving staffing rates.

As di scussed earlier, there are nore serious staffing shortages for
the OA position than for any other (reflected by the nunmber of positions
turned over in the past two years). The OA position has one of the
| owest retention rates out of any Cains Adjudication position. This
i mplies that by inmproving enpl oyee retention, either through inproved
training, better pay, opportunities for advancenment, or other

incentives, overall staffing levels will likely inprove as well.

Effects of Staffing Disparities

Frominterviews and first principles, we expected that each
location's efficiency would be very closely tied to the nunber of in-
of fice enpl oyees at the location. That is, with fewer WaJs or OAs at a
branch office, or a greater nunmber of cases processed per judge or QA
t he wor kl oad woul d overwhel mthe staff in the office and result in a
greater delay to trial

However, this was not always the case. Wile there were many
branch offices in which the time fromconference to trial was very
closely tied to the nunber of WCJs or QAs, these relationships were not
consi stent fromone office to the next. Figure 10.10 and Figure 10.11
show the changes in correlation values across offices. Wile there are
many branch offices in which efficiency follows staffing |levels very
closely, there are also several offices where it is negatively tied. As
a result, we conclude that there are other factors that also contribute

to branch office performance.
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For exanpl e, as discussed nore fully in CHAPTER 11
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Fi gure 10.11 Correl ation Val ues between OAs in Ofice and Days
from Conference to Trial,

Vari ati on across Locations

there is no

and so the lead clerk in each office is the sole vehicle
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for training new clerks. Also, as discussed nore fully in CHAPTER 7 and
CHAPTER 13, offices differ in how they schedule future conferences and
trials and in the nunber and | ength of conferences and trials to be
assigned to each judge on any particular day. Wth no standardized,
systemwi de set of operating instructions, the nmechanics of scheduling
(i ncluding how events are recorded in CACLS) will vary fromoffice to
of fice and even anpbng staff nenbers at the sane |ocation over tine. It
is also likely that attorneys, clainmnts, and defendants behave
differently fromone office to the next, resulting in increases or
decreases in delay and tine to trial that can be unrelated to the
office’s ability to handl e the workl oad.

Furthernore, when branch offices experience staffing shortages,
they often conpensate internally, as staff nenbers are aware of the
DWC s lengthy hiring process. For exanple, the Presiding Judge at one
of fice indicated that he was aware that the clerk position was
understaffed, but at the time could not hire nore clerks due to budget
constraints. |Instead, secretaries at that |ocation had routinely taken
on additional responsibilities to help the clerks. Practices such as
these mtigate the raw i npact of staff disparities and the extent to
whi ch ot her enpl oyees (including hearing reporters, ancillary services
consul tants, and even judges) “pitch in” nakes it difficult to precisely
pi npoi nt the nunber of enployees of a particular classification needed
to nove the caseload pronptly. Wile staffing problens may have a
serious inpact on the responsibilities of staff nenbers at each branch
office, staff levels at all positions would need to drop significantly
before the effects of particular types of staffing problens are

statistically evident in overall office efficiency nmeasures. 169

169 Anot her factor conplicating matters is the use of unpaid help
for sone of the nore routine clerical functions. Sonme district offices,
for exanple, have occasionally used individuals performng conmunity
service as part of a crimnal sentence to do routine filing. Interns
fromlocal schools and governnent aid recipients have al so been part of
the overall resource mx. Qur analysis did not include counts for this
type of help. Besides the difficulty of obtaining reliable figures for
the use of these individuals, it is not clear whether their assistance
in getting the office’s work done is overshadowed by the need for
trai ni ng and ongoi ng supervi si on
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CONCLUSI ON

Short-term adjustnments by staff menbers do nuch to offset the nost
obvi ous effects of tenmporary personnel shortages. Wen positions becone
vacant or enployees are absent, the remaining enployees often pick up
the slack. Secretaries may help clerks with their work, clerks nmay take
on the nore adm nistrative sorts of tasks usually designated for judges,
vacations will be deferred, and some vital (though not always easily
nmeasured) chores will go undone during these tines so a branch office’s
overall “efficiency” (as neasured sinply by the nunber of cases
processed and the tinme needed to do so) does not suffer as much as it
otherwise might. As a result, there does not appear to be a statistica
correl ation between ninor rises and falls in the nunbers of enployees at
each | ocation and corresponding variations in the tinme required to
process these offices’ caseloads. bviously, an office with five judges
woul d be able to handle far fewer cases than one with 20, but a 10% drop
in staff levels will not always translate into an i medi ate or
comensurate increase in tine to resolution

Unfortunately, those who may be nonitoring system performance may
reach the erroneous conclusion that cuts of any size in staff |evels
have no effect on throughput and so nay be induced to continue further
reductions. That would be a mistake. The ability of renaining
personnel to respond to these situations will be eventually conproni sed,
even if, in the short run, the goal of efficiency as gauged by a few
sinplistic nmeasures seens to have been achieved. Mreover, efficiency
does not always translate into the quality of the decisionnaking
process. |If judges conpensate for a drop in staffing by taking on nore
cases each nonth and therefore have less tine to devote to each, their
ability to decide matters in the nost fair and judi ci ous nmanner possible
may be conproni sed even if the tine to disposition remains stable.

How then to determ ne the optimal nunber of positions to authorize
at each branch office? Qher courts use a variety of neasures to assess
the need for judges that include the nunber of case filings (both

wei ght ed and unwei ght ed170), the nunber of active pending cases, the

170 A “wei ghted” caseload is calculated by using the relative
amount of average judicial tinme needed to handle particul ar case types
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nunber of dispositions, the extent of any backl ogs, nunber of trials,
and the number of cases not neeting required tine standards. 1/l As
illustrated by Figure 10.2, the nunber of staff positions in the WCAB
aut hori zed each year is very closely tied to the nunber of cases
initiated per quarter, and consequently, per year. This denpbnstrates
that the DWC bases their staffing authorizations on the nunber of cases
processed at each branch office. Wile tying staffing to casel oad may
be a valid nmeans of planning, this chapter has al so shown that

aut hori zations do not directly correspond to productive staff nenbers in
the office. The DWC s goal should therefore be to staff such that the
nunber of productive enpl oyees at each branch office, after accounting
for absences and vacant positions, corresponds to the core needs of the
branch office’ s casel oad.

We believe that the current procedures enployed to estimate the
nunbers of each classification assigned to each branch office are a
real i stic approach given that no “magic fornula” is possible for
calculating the correct staff levels sinply based on the information
available in the DAC s centralized transacti onal databases. Too many
factors that are not quantifiable or nay be inpossible to collect need
to be understood in order to prevent wasteful overstaffing or dangerous
understaffing. The local legal culture and the character of litigation
being filed, the quality of an office’ s personnel, the availability of
[ ongtime enpl oyees for seam ess training of new hires, ruthless
prioritizing of tasks that get the nost pressing work out now (but may
lead to problens down the road), and district office staff that

conpensates for mssing positions are just sonme of the ways that an

to determine total workload for a court. Instead of counting each new
filing equally, cases that typically consunme nore judicial resources are
gi ven additional weight (and those that consunme | ess are given | esser
wei ght) than the theoretical average. Wile an attractive idea, we were
unable to calculate a set of weighted casel oad averages because of the
limted tine frame for this project. The Federal Judicial Center, for
exanmple, will track all judge time spent on a sanple set of Federal
District Court cases fromstart to conclusion, a process that takes a
few years to conplete

171 See, e.g., Flango, Victor E., and Brian J. Ostrom Assessing
the Need for Judges and Court Support Staff, National Center for State
Courts, WIliansburg, VA, 1996, Chapter I1I.
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of fice can have statistics that evidence normal throughput despite
anyt hing but normal shortages. The hands-on approach currently used to
cal cul ate true needs, an approach that includes |engthy in-person
observation by central managenent, appears to be a rational nmethod to
det ermi ne how many people an office ought to have. Even traditional
civil courts that use weighted filings as the “best direct neasure of
demand for judges and court support staff” are cautioned to ensure that
t he nunbers generated are “tenpered by qualitative considerations.”172
The DWC appears to be taking these difficult-to-neasure factors into
account .

Mor eover, the DWC s internal assessnents, based on our observations
of activity at offices where there were significant discrepancies
bet ween t he authorized nunbers and the actual filled positions, do not
appear to be overly generous. |In each instance where a significant
shortage on paper existed, there were acconpanying signs that the work
product and the norale of the office was being disrupted, sonetimes in
ways that do not always i mediately translate into easy-to-neasure
statistics. Enployees told us of their future plans to transfer or
retire, of frustration fromnonths spent working out of their
classifications, and of essentially elinmnating |ower priority tasks
such as Decl aration of Readi ness screening or staffing the counter for
direct public service. At offices where the shortages for certain
classifications were | ess acute or nonexistent, the nunbers being used
for authorized positions often appeared to be extrenely conservative
estimates. At one office where nearly every authorized judge position
was filled, the total nunber of new MSCs requested each week for the
entire office demanded a cal endar density where no nore than seven
m nutes coul d be spared for each conference. Even with a “full”
conpl ement of judges at that location, trying to effectively pronote
settlenent in such a short tinme would be extrenely difficult; any future
reduction in the actual nunber of judges at that |ocation would

transformthe process into no nore than a glorified roll call

172 Fl ango and Ostrom (1996), Quideline 5, p. 20.
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Qur overall sense is that the DAC' s current estimates of authorized
positions are a reasonable target for administrators seeking to find an
optimum | evel of personnel for current conditions. Once actual staff
| evel s approach authorizations, a nore accurate assessnment of what is
needed to operate the workers’ conpensation courts beconmes an easier
task. At the present tine, gauging the “correct” nunber of staff
menbers is nmade extrenely problematic due to the difficulty in
differentiating between individual or unit performance and the ripple
ef fects of shortages at every position in the office.

But the problemis that even if the nunber of authorized positions
needed is calculated with rocket science precision, fornal approval of
these optimum staff levels will not be enough to address the demand upon
the services of the WCAB. Linited allocations fromthe State have
i nsured that the nunmbers of filled positions have been considerably |ess
than conservative estinates of the I evel of enployees needed to do the
job. At best, all administrators can do is to ensure that no particul ar
district office bears a disproportionate share of the burden of the
near - per manent budget shortfall. The result is year after year of
personnel problensl’3 and a crisis mentality anmong the staff.

We believe that the DWC should be provided with adequate funding to

fill all existing authorized positions as long as the totals for each

classification continue to reflect current systemdemand. It should be
noted that there is nothing magical about the “authorized” |abel as
those figured historically have noved up and down for reasons that have
nothing to do with the | evel of demand upon DWC services. Should the
nunber of Applications, Declarations of Readiness, proposed settlenents,
M5Cs set, or trials set rise or fall fromwhat we observed during our
research in 2001, then the number of authorized positions could be

adj usted accordingly. W certainly do not suggest that the authorized
nunbers be reduced i mediately to match actual staff just to nmake it

appear that there are no shortages on paper

173 For exanple, enforcing staff discipline beconmes problematic in
the face of budget shortfall-related hiring freezes. Short of absolute
i nconpet ence, a poorly perform ng enpl oyee may be tolerated indefinitely
because if the person is let go, it is not always possible to obtain a
repl acenent.
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Unfortunately, it is possible that the chronic shortfall in funds
needed to fill authorized positions will not be addressed anyti nme soon
The questionabl e budgetary practices that have in large part led to this
probl em are well entrenched.

In the absence of adequate funding, there are three primary ways in
which to minimze the effects of staff shortages due to budget
constraints:

1. Deliberate Overstaffing: G ven that enployees will be | ost
to absences and turnover, overestimating the nunber of
absences and vacant positions and staffing to allocate these
| osses will |eave the DAC with nore productive positions.
However, there are several drawbacks to this approach. Wth
hi gh turnover rates and a lack of training tools, nerely
i ncreasing the nunber of enployees at each branch office
does not necessarily inprove the training |evel of these
enpl oyees and so the quality of case processing may stil
suffer. Furthernore, drastically increasing the nunber of
positions will have significant inpacts on the DWC s overal
payroll. Branch offices may not be financially able to
handl e significant staffing increases given relatively fixed
budgets (or if they do, other budgetary allocations such as
those for facilities will suffer) and so we therefore
enphasi ze the inportance of the next two approaches.

2. Reducing Turnover: As discussed in earlier sections, we
have identified turnover as the factor nost closely tied to
staffing deficiencies not directly due to budget
constraints. Despite variability in the anbunt of tine
required to fill positions, positions with higher turnover
rates are also those nore likely to have staffing problens.
Therefore, we recommend that the DWC take whatever steps are
required to reduce turnover at its branch offices. Severa
obvi ous steps may be taken toward that end. One key step is
to i nprove conpensati on and opportunities for workers
conpensati on enpl oyees. Particularly anong the clerica

positions, enployees are faced with tasks nore chall engi ng
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than in sinmlarly conpensated positions in other state

of fices. Wth unconpetitive salaries for the work required
and few opportunities for advancenent, existing staff
menbers wi nd up | eaving for other offices.

3. Reducing Absences and Their Effects: |In addition to the
hi gh turnover rates, the effects of rising workers
conpensation clainms against the DA are a source of concern
al though jobs at the branch offices do not appear to be
unusual | y physically denandi ng (see The | npact of Interna
Wor kers’ Conpensation Clains on the DAC in 0). Applying
sonme of the very sanme principles for the prevention of work
injury related lost time that the DWC recomends to ot her
enployers will allow these courts to keep a |arger
percentage of their enployees in the office and on duty. In
the event of unavoi dabl e absences, there are al so steps
branch offices can take to nitigate their effects.
Docurnenting uni forminstructions through well -thought - out
manual s will allow inproved on-the-job training and in the
event that a nore senior staff menber is absent, |ess
experi enced enpl oyees will be better equipped to handle his
or her workload. Cross-training enployees is another option

as wel | .

How to address these chronic staff shortages has consuned the
attention of DWC administrators in recent years, sonetinmes to the
excl usi on of devel oping solutions for other significant problens. The
| ack of conprehensive training nanuals for clerical staff menbers, for
exanple, is due in large part to the reluctance to assign supervisory
personnel to the task of devel opi ng these docunments because their
services are needed sinply to keep offices afloat that have been hit by
50% vacancies in authorized clerk positions. Mreover, a |lack of
personnel resources to neet workl oad denands can result, as described in
CHAPTER 14, in offices essentially ignoring carefully constructed rul es
designed to reduce unnecessary litigation costs. Though we discuss a

nunber of recommended procedural and managerial changes in the chapters
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that follow, until funding is nade available to fill all authorized
positions and encourage long-termstability in the ranks, such reforns

may have little effect on the quality of services being delivered.
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-- PART THREE: FINDINGS AND RECOMMENDATIONS --

Many of the procedural requirenments of the Labor Code and

Rul es and Regul ation...are not being conplied with..... The
requi rement of Labor Code 85502 that hearings be held on
applications not nore than thirty days after the filing of the
application is not being net in a substantial nunber of cases.
Deci si ons whi ch Labor Code 85313 directs be made within thirty
days are del ayed beyond that period.... The...policy, stated
in Rule 10773, that continuances are not favored is not

foll owed consistently throughout the state.... Qher exanples
of failures to adhere strictly to requirenents of the | aw and
rules could be cited, but the point is already made. It would
seemthat the duty of the Chairman should be either to secure
conpliance with the law or in cases where changed conditions
makes conpliance unfeasible, to suggest appropriate changes in
the statute and regul ations. 174

Report of the Worrknen's Conpensation Study Conmm ssion, April 1965.

174 cal i fornia Wrknen’s Conpensati on Study Conmi ssion (1965),

64.

p.
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CHAPTER 11. PERSONNEL AT DWC BRANCH OFFI CES

CLERKS

Clerks and the Pace of Litigation

The first contact a case has with the O ainms Adjudication Unit of
the DAWC is with the clerks’ section. The clerks are responsible for
receiving the case-opening pleading via mail or directly over the
counter, accessing what we call the Cains Adjudication Unit On-Line
System (CAOLS) and entering case and party information including
addresses for automated service, assigning a case nunber, and creating
the physical file. File novenent throughout a branch office is
typically the responsibility of clerks.

As addi tional pleadings and ot her docunments, such as nedi cal
reports, arrive for that case, the clerks deci de whet her the new
docunent requires i mediate action after logging in on CAOLS (such as
with a Request for Expedited Hearing, Declaration of Readi ness, or
settl enent papers), logging in CAOLS and then filing without further
action, or sinply storing on the shelves (“drop filing” as it is called
at sonme branch offices) whenever tine pernmits. Updating the address
records that are at the heart of the WCAB's duty to provi de adequate
notice is also a high priority for clerks. Depending on the branch
office, the clerk may additionally be responsible for review ng
pl eadi ngs for sufficiency and conpliance with regul ations. Some clerks
are responsi ble for scheduling future court dates; for exanple, MsCs are
typically set by clerks after they have reviewed the DOR, and trials are
often set by clerks followi ng consultation with counsel. Delays or |ess
than accurate performance in any part of these operations can nmean a
significant disruption in the progress of a dispute before the WAB

Clerks are often the only DWC enpl oyees with whom applicants and
other litigants ever actually have live contact. G ven that nost cases
never reach the trial stage, the nost likely reason why an appli cant
woul d visit a branch office is the mandatory requirement to attend the

MSC. Especially for first timers, that experience by and | arge consists
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of arriving at the branch of fice, approaching the counter and asking
what they are supposed to do, being given instructions by a clerk, and
then sitting on one of the chairs provided in the waiting roomunti
contacted by their attorney. The attorney usually chats with the
applicant for a short while and then |l eaves to go to the hearing room
for the MBC cal endar. The applicant waits, sonetines for nany hours,
until his or her attorney returns with news of how the MSC has turned
out. During that tine, applicants often ask the clerks for additiona
i nformati on about their case or workers’ conpensati on procedures
generally. Despite the availability of an on-site I1&\ Oficer at nmany
branch offices, applicants use the clerks as a front-line resource for
figuring out what to do and when. Myre savvy pro per applicants, and
t hose who have no idea at all what to do following a work injury, are
even nore likely to viewthe clerk’s counter as “the Board.” A |less
than satisfactory experience with these clerks, including an inability
to receive service over the counter in a pronpt and courteous nanner
results in a long-lasting negative inpression of the entire California
wor kers’ conpensation system The unfortunate reality is that when
clerks are consunmed by other duties, they sonetines give the front
counter less than their full attention.175

Clerks are also involved with other aspects of the branch office’'s
operations. For exanple, when attorneys cone to the branch office with
docunents requiring an i mredi ate wal k-t hrough review by a judici al
of ficer, clerks are responsible for pulling files upon demand or
creating a new file when there is no existing case. These tasks are
especially time-consunming as they cannot be efficiently processed in
bat ches or during tines when denands on the clerks’ time are lighter
Attorneys expect that file pulling or file creation for wal k-through
purposes will be conpleted pronmptly, often within an hour of the
request. Keeping at |east one clerk tasked with responding to this sort

of demand on an ongoi ng basis neans that other duties such as dealing

175 A number of clerks candidly indicated to us that they place
their desk as far away fromthe front counter as possible to | essen the
chance that they would be the ones to have to respond to public
inquiries and as such, disrupt what they were doing.
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wi th pl eadi ngs and ot her docunents arriving by mail or received over the
counter must be done by remmining staff. At branch offices with
significant clerk shortages, wal k-throughs have to be linited to tines
when cl erk denmands are fewer, such as on “dark days” when no hearings
are held. For sone attorneys, the ability to wal k through natters upon
demand, especially when they are at the branch office on other business
anyway, is an indicator of the branch office’s commtment to serving the
needs of practitioners. Having wal k-throughs restricted to the one day
of the week when they were not likely to be at the branch office at al
(as there are no conferences or trials to be attended) was not felt by
some attorneys we spoke to as very accomodating. Thus, |evels of
clerical staffing play a direct part in how “user-friendly” the workers’
conpensation conmunity perceives WCAB's operations to be.

Because nmatters sent to the calendar clerk’s desk are by definition
the ones that are on the trial track,17® this position is one of the
nost inmportant at the branch office. After a Declaration of Readiness
has been screened, the cal endar clerk nust find the next avail able date
for an MSC (often after consulting a nyriad of “Post-It notes” and
scattered correspondence that detail when local attorneys will be on
vacation or otherw se unavailable) and enter the date into CAOLS in
order to generate the necessary notices. A sinmilar process is required
when the request to set some sort of hearing conmes in the formof a nenp
fromone of the judges at the branch office. Finally, the cal endar
clerk nust usually nake himor herself available for addressing the
needs of attorneys who approach the counter with a branch office file in
hand foll owi ng an MSC that contains a judge's order to set the case for
trial. The calendar clerk spends tinme attenpting to find a nutually
agreeabl e date that fits with the attorney's availability, the judge’'s

order, and the policies of the branch office.177

176 | n nost instances, the opening of a new case file upon the
filing of an Application is not a high priority. Applications are often
filed sinply to address statute of Iimtations requirenents and so they
are often filed within a year of the injury even if no dispute exists.
Many nonths or even years nay pass before either side conmes to the WCAB
to request that a judge take any acti on what soever.

177 Board notices are not typically required in these situations as
the parties generally waive notice because they are physically present



- 294 -

Unl ess the clerks’ section’s resources are sufficient to nmeet
cal endari ng demands, the first casualty will be the pronpt settings of
MSCs that are supposed to follow the screening of a DOR  MSC settings
| ack the urgency of having a pair of attorneys standing around waiting
for atrial date and the authority of a judge’'s hearing-setting nenp, so
if there are conpeting demands on the calendar clerk’s tine, they get
pushed to the side. At one branch office we are aware of, the cal endar
clerk has a backlog of DORs to be set so deep that as nuch as a 30-day
di fference exists between the date the approved DOR is placed into the
cal endar clerk’s in basket and the date the MSC date is entered into
CAOLS and the parties notified of the conference. Because of the
mnimumtinme required for notice under BR 810544, the MSC cannot be held
| ess than 15 days following nailed notice to the parties. The result is
that, by definition, the WCAB cannot neet the mandate of LC 85502(d) to
conduct an MsSC within 30 days of the filing of a DORif the delay at the
cal endar clerk’s desk for setting is 15 days or nore.178 Again
clerical resources inpact the ability of parties to receive the sorts of
servi ces expected of a fast turnaround court system 179

Clerks also review filed pleadings for conpliance with specific
statutory and regul atory requirenents. For exanple, some branch offices
have a clerk charged with the responsibility of review ng the DOR for
sufficiency before entering it into CAOLS. Pressures to conplete this

particul ar task and nove on to other equally inmportant areas essentially

when the trial date is assigned. But the event of setting itself mnust
be entered into the CACLS by the clerk, so fromthe branch office’'s
per spective (as opposed to the DAC s), there is no time savings.

178 Realistically, the time lag at the cal endaring desk nust be
nmuch | ess than 15 days. Sone length of tine unavoi dably el apses between
the filing of a DOR and placing on the bottomof the calendar clerk’s in
basket due to the need to screen the DOR for sufficiency, especially if
any objections to the DOR are taken into account. Al so, the 30-day nmark
fromthe DOR filing mght fall on a weekend, the day the branch office
is dark, or a holiday so that sonething sooner would be needed to neet
the requirenents of the statute.

179 cal endar clerk availability also inpacts perceptions of a
branch office's desire to accommpdate the needs of its users. At one
of fice, we observed attorneys beconming quite frustrated when they
concluded their MSCs in the late afternoon and jointly went to the
cal endar clerk’s window for a trial date, only to find the position
cl osed due to limted hours.
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result in the clerk dispensing with any sort of review and proceedi ng
directly with data entry. The feeling is that if there is a problem
the party opposing the DOR can bring it to the judge's attention at the
M5C. Whiether this attitude is justified or not, it certainly is not the
process envisi oned when the rules for DOR screening were first drafted.

One of the nost critical duties of clerical staff is to ensure that
the address fields in CAOLS absolutely have the | atest and npbst accurate
i nformati on possible. Address data can be found on just about every
pi ece of mail or over-the-counter filing and in tinmes of relative quiet,
docunents are continually checked agai nst existing entries in CAOLS and
i f needed, corrected. This helps mnimze the potential that notices of
hearings fail to get to the intended recipient. In tinmes of clerica
shortages, regular updates take a lower priority and the chances
increase that a party will not appear and the conference or trial wll
have to be continued.

It is a mstake to assune that the sole cure for sonme of the
probl em areas noted above is to sinply require the person responsible
for supervising clerical staff (the Ofice Services Supervisor) to shift
personnel away fromless inportant tasks. Even when prioritizing duties
in a way that gives imediate attention to vital areas such as
cal endari ng and wal k-t hrough assi stance, the fact remains that case
openi ngs, routine filing and data entry, file room nai ntenance,
archiving ol der cases and shipping themto the State Records Center, and
hel pful contact with the public are all tasks that cannot be ignored
forever. Halting the practice of case archiving, for exanple, neans
t hat val uabl e shelf space will be wasted and eventually files wll
becorme scattered throughout the branch office in various nooks and
crannies, typically in a manner that increases the chance that some can
never be located again (or at a mininum wastes clerical tine searching
for the msplaced files). |If case file openings are given | ess than the
full attention of a clerk (who has been told to give higher priority to
cal endaring or other tasks), the possibility that increased errors in
associating the correct address with parties may result (which in turn

can cause a nyriad array of problens with hearing attendance).
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When stretched too thin, clerks at sone branch offices place
nmedi cal reports and other inportant pleadings and papers into the case
files by sinply opening up the jacket and dropping the docunments inside.
When a judge is given the file for review, valuable judicial time is
wasted while this relatively high-paid professional two-hole punches
each docunent and places it in the proper order on the proper divider
if the organization of the file takes place at the start of trial, then
the tine of attorneys, litigants, and hearing reporters is wasted as
wel | .

In sone offices, the current shortage of clerks is affecting not
only the services available fromthat section but also the performance
of other nonjudicial staff nenbers. LC 8§123.3, for exanple, gives
Presi ding Judges the ability to reassign hearing reporters to perform
clerical duties as necessary. |In snaller offices where the inpact of a
mssing clerk is nmost strongly felt, reporters are an inportant resource
used to keep the work flowing. |If the reassignnent lasts for any length
of time, certain tasks perfornmed only by reporters (such as producing
party-ordered transcripts) have to be postponed until the shortage ends.
Long-term reassi gnment of secretaries and hearing reporters al so has
anot her cost: Though many staff nmenbers are willing to help out, some
feel that working outside of their rightful classification is
i nappropriate or unfair. Further, they voiced concerns that the regular
duties of secretaries and reporters will increase as personnel are
shifted to help out in the clerical section and the nunber to handle the
normal workl oad is reduced. Wether these attitudes are justified or
prof essional is beside the point; covering long-termclerical shortages
may eventual ly affect the performance of other sections of the office.

In many of the offices we visited, conference cal endars were
sufficiently “open” to the point where avail able judicial resources
appear adequate to conply with statutory tine nandates. |n other words,
a calendar clerk who is trying to set an MSC typically found an
available tine slot for a judicial conference about 30 to 40 days down
the line. Wile this setting mght not strictly nmeet the requirenments
of LC 85502, it cones fairly close. Unfortunately, the time fromthe

setting to the hearing is only part of the equation. Wat caused these
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and other offices to fall behind in reaching the goals of LC 85502 were
del ays fromthe nmonent the DOR arrived at the branch office to the
noment that the calendar clerk entered the date of the schedul ed MSC
into CAOLS. The bulk of this delay is driven by the actions (or
i nactions) of clerical staff.

The duties of the clerks are the ones nost affected by a failure to
i nnovate with new technol ogy. There is no reason, for exanple, for a
calendar clerk to continue to waste tine with paging through a | arge
paper ledger to find the next available date, confirmthat it does not
conflict with individual requests sent in by |law offices regarding
vacations and the like, and then key all of this information into CAOLS.
Concei vably, all of this could have been handl ed automatically with a
contenporary case managenent information system(CMS) with an autonatic
cal endaring feature that would be triggered the noment the DOR was
screened. But until DWC procedures and technol ogy are brought up to the
contenporary standards of simlar-sized court systens, an adequate
supply of clerks will continue to be needed to address |abor intensive
t asks.

In sum clerical positions are at the core of the WCAB' s ability to
do business with the public. The extent to which clerical resources are
unabl e to neet demand appears to directly affect the pace of pretria

[itigation.

Clerical Position Priorities

As seen above, ongoing shortages in the clerks’ area of District
O fices have an extrenely negative inpact on the pace of litigation
overall office norale, the accuracy of the On-Line System and the
ability of the District Office to respond to the day-to-day needs of the
wor kers’ conpensati on comunity. |ndeed, sone clerical tasks are deened
so vital to the operation of a District Ofice that in times of clerk
shortages, it is not unusual to see secretaries opening new case files
or even judges doing routine filings in order to free up clerk time for
critical activities such as receiving and sorting new pl eadi ngs and

cal endari ng.
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Remar kably, this view does not seemto be shared beyond the walls
of the branch offices. |In comendably addressing the need for
addi ti onal WCAB resources, SB 996 provided for eight new “judge teans,”
each consisting of a judge, a hearing reporter, and a secretary.

Rermar kably, no simlar increases in authorizations were included for
clerical positions. It is difficult to see how such teans could do
their respective jobs without the actions of a similar nunber of clerks
to handl e the | ess-than-gl anorous job of pushing the paper needed on the
back end of the adjudication process.

G ven that clerks can have such an inpact on the tine needed to
reach various milestones on the litigation track, given the fact that
the facilities and equi pnent needed for each additional clerk are fairly
m ni mal conpared to new judge teans (which usually require an encl osed
of fice and a dedi cated hearing roomfor the judge as well as cubicles
for the secretary and the hearing reporter; clerks usually take up only
a desk in a shared area), and given the fact that clerks are the | owest
paid staff nenbers at a branch office, it does not nake sense to hold
their nunbers at an absolute minimumin the interest of cost savings or
to routinely allow their nunbers to fall bel ow the maxi mum positions
aut hori zed.

Nevert hel ess, severe shortages of Ofice Assistants available to
performcritical duties are the rule rather than the exception at nost

DWC of fices, as Table 11.1 suggests.
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Table 11.1
Aut hori zed, Vacant, and On-Leave O fice Assistant Positions,
Fal | 2000180
Per cent of
“Live” QA
Unfilled Tot al Posi ti ons Down
Aut hori zed QA QAs on Absent from Authorized
Ofice QA Positions Positions Leave QAs Nunber
Anahei m 12 6 0 6 50%
Bakersfield 2 0 0 0 0%
Eur eka 1 0 0 0 0%
Fresno 11 1 0 1 9%
Gol eta 2 0 0 0 0%
Grover Beach 3 2 0 2 67%
Long Beach 14 4 0 4 29%
Los Angel es 21 1 1 2 10%
Gakl and 9 3 0 3 33%
Pormona 11 2 1 3 27%
Reddi ng 6 3 0 3 50%
Ri versi de 7 3 0 3 43%
Sacranent o 16 5 1 6 38%
Sal i nas 6 1 0 1 17%
San Ber nardi no 11 2 0 2 18%
San Di ego 12 1 2 3 25%
San Franci sco 12 0 1 1 8%
San Jose 7 1 1 2 29%
Santa Ana 14 2 3 5 36%
Sant a Moni ca 17 3 1 4 24%
Sant a Rosa 8 3 1 4 50%
St ockt on 8 2 0 2 25%
Van Nuys 26 2 2 4 15%
Vent ur a/ Oxnar d 8 1 1 2 25%
Wal nut Creek 7 4 0 4 57%

Table 11.1 is a snapshot of the extent to which each office had

O fice Assistants on duty during fall
(CSS-1s) are not

relatively small

i ncl uded.

180 sour ce:

Assi st ant

Cl ains Adjudication Unit,
and Assistance Unit,

G enn Shor,
provided to Tom McBirni e,

Vocat i onal

Depart nent of
CHSWC, March 2001.
positions include those assigned to the District Ofices’
Rehabilitation Unit,
and Disability Evaluation Unit.

of 2000.
O the 25 District Ofices,

I ndustri al

Clerical

Supervi sors

only three

| ocations (Bakersfield, Eureka, and Goleta) have a full

Rel ati ons,
Counts for

the Ofice

I nformati on
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conpl ement of clerks available. Sixteen offices were down 20% or nore
fromtheir authorized nunber of clerks and nine offices were m ssing at
least a third of their clerks. Five offices had at least half of their
clerks unavail able for duty at the tinme this data was coll ect ed.

Most of this shortage is due to an inability to fill the position
for one reason or another. O the 67 total absent positions, only 15
are due to enpl oyees on | eave status. The balance is the result of
ei ther inadequate funding, a freeze on new hires, or difficulty in
findi ng acceptabl e candidates for fully funded positions. Watever the
reason, it is difficult to inmagine that an office can process the
paperwor k associated with its assigned cases in anything approaching a
tinely manner if half of the clerks are absent.

W believe that the WCAB cannot function at anything approaching
full productivity if this current situation continues. But conpletely
staffing the QA positions in the Cains Adjudication, Vocationa
Rehabilitation, Disability Evaluation, and Infornmation & Assistance
Units will not be inexpensive.18l W estimate that in order to fully
fund the 52 unfilled OA positions in all four of these units would
require an additional $3.2 million budgetary allocation (based upon
actual expenditures for currently filled positions; see Table 10.3).

Are there other classifications nore in need of an i medi ate and
concerted effort to minimze the nunber of absent staff menbers? Cur
best assessnment, based upon extensive person-to-person discussions with
Presiding Judges at a variety of offices and upon direct observation at
the I ocations we visited, is no. Cerical shortages seened to adversely
i mpact the activities of every other section of the office (with the

possi bl e exception of the hearing reporters) and those closest to the

181 |t does not mmke any sense to try to limt an effort to fully
staff OFfice Assistants to only those in the Cains Adjudication Unit.
Wthin nost local offices, OAs are routinely shifted between various
sections depending on need and a clerk mght, for exanple, handle
incomng mail for the Cains Adjudication Unit one day, input case
infornation into the Vocational Rehabilitation conputer systemthe next,
and then sit at the front desk for the I1&A Unit the day after. Unless
all four units have adequate clerical support, it is likely that
shortages in the ancillary services sections will be filled at the
expense of C ai ns Adj udication
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heart of the problemoften volunteered that the nunber of other
classifications on hand at the office were adequate for the workl oad
demands. Qur conclusion is underscored by the fact that 15 of the
offices in the Presiding Judge survey indicated that an additional clerk
woul d be preferred over any other position (in contrast, only four

| ocati ons sought another judge, three wi shed for another secretary, a
DEU rater was desired in one office, and an O fice Technician was
requested in another to help their 1&\ Oficer with routine tasks). 182
Gven the relatively | ow sal aries conmanded by this classification, the
“bang for the buck” returned by staffing enmpty clerical desks would
appear to be quite favorable. |f decisions about which vacant positions
are to be filled first must continue to be triaged, then we believe that

primary attention should be given to clerical needs.

» Cerical staffing should be given the highest priority in future

personnel resource allocation decisions; every effort should be made to

mninze the nunber of vacant clerical positions.

Clerical Staff Assessnment

G ven their inmportance in nmoving al ong the consi derabl e anount of
paperwor k generated by workers’ conpensation cases, the nunber of
aut hori zed clerks at sone branch offices, if sinply set to mirror the
nunmber of judges plus a half position for every auxiliary service
prof essional (the apparent rule of thumb for a nunber of years), nay
wel | be inadequate. It is possible that at some | ocations, nore clerks
than this formul a woul d suggest are needed. W believe that the nunber
of clerks at every branch office should be independently reassessed to

determ ne the nunber best suited to neet current and expected denand.

» Cerical staff nunbers at branch offices should be reviewed in |ight

of actual workl oad demands, not sinply calculated on the basis of the

nunber of authorized or avail abl e judges.

182 One office indicated that no additional staff was needed.



- 302 -

Clerical Staff Conpensation and O assification

Currently, clerks are classified as either an Ofice Assistant —
Typing or an Office Assistant — General position at the District
O fices, though alnost all are of the Typing variety. The Ofice
Assistant classification is considered an entry-level position for state
enpl oyment in an office setting and the pay scale reflects that
assunption. Indeed, the mininmumstarting salary for a “Range A" O fice
Assi stant — Typi ng enpl oyee ($1, 835 per nmonth as of March 2000) is nore
than only the base salaries for the DIR positions of Student Assistant,
Graduat e Student Assistant (ranges A, B, and C, and Youth Aide.

Despite the relatively | ow base sal aries, the demands placed upon
QAs at the District Ofices go beyond the duties expected of those in
the sane class at other state agencies. WCAB OAs are expected to review
and prioritize legal pleadings, performdata entry tasks with a m ni mum
of supervision, provide information regardi ng conplicated |ega
processes to a sonetines difficult public, interact with | egal counse
and schedul e future conferences and hearings, and the |ike. Moreover,
these tasks typically take place in offices where historical staff
shortages have led to increased pressures upon remnaining personnel to
wor k harder and/or |onger to reduce backl og.

DWC enpl oyees do not work in a vacuum They believe they know how
their jobs conmpare in both demands and in conpensation to simlar
positions el sewhere offered by the State of California: Qther state
agenci es often share the sane buil di ngs where DWC of fices are | ocated
and rel ationships are struck up with fellow state enpl oyees, former DWC
staff nenbers who have transferred el sewhere keep in contact with their
ol d coworkers, and information is nade avail able through the collective
bargai ning unit and on State websites. |t appears that many QAs believe
that they are not being paid as nuch as other state workers in an office
environnent are for simlar work. They also believe that, unlike some
ot her agencies, there is no place for advancerment in the future if they
want to remain in a clerk’s capacity (save the one position of Ofice
Staff Supervisor). As such, many QAs |eave their positions in a
relatively short time after actively seeking transfer to another agency

with either a better base pay or better chances for future increases,
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obt ai ni ng enpl oynent el sewhere, or getting pronoted to a secretaria
position. It should be kept in nmind that for a District Ofice, the

i mpact of losing an QA is essentially the sane regardl ess of whether

t hat person becane a judge' s secretary or left the agency entirely.

VWi le there is no doubt that such pronotions fromw thin nake the job of
trai ning new secretaries easier, there is still one less live body in
the clerks’ area.

A similar situation exists for those who night be qualified for an
open QA position. Job announcenents for various state agencies
sonmetines are posted in a way that allows easy conparison of salary
ranges. While the details of what DAC OAs have to do each day may be a
nmystery to potential applicants, they can easily see that Ofice
Techni ci an positions and sinilar upgraded classifications offered
el sewhere pay nore though require about the sane sorts of
qgual i fications.

This state of affairs results in tw najor (and interrel ated)
adverse inpacts on any particular branch office: As shown in CHAPTER 10,
there is likely to be a steady stream of QAs who | eave relatively soon
(after the many nmonths of training is conpleted) and when they do, it is
difficult to attract conpetent replacenents. To address this situation
we suggest that existing DW enployees at the District Ofices be
reclassified as “Office Technicians” (OTs). |f needed, some |arger
offices may wish to create a limted nunber of QA positions that woul d
be responsible for tasks that do not require OT-level skills, such as
filing.

The use of OT positions by the admi nistrative | aw courts of other
state agencies is a comonpl ace event. 183 For exanple, the Departnent
of Social Services' Los Angeles office is staffed by about a dozen
Admi ni strative Law Judges, five OIs, four OAs, and an OSS-1| supervisor
The OTs are tasked with the nore analytical and interpretive duties of
the of fice such as cal endaring, case tracking, assuring proper service,

mai ntaining the library, ordering supplies, confirmng addresses, and

183 Flynn, Ellen L., and Kenneth B. Peterson, QN OT
Recl assification Study, California Division of Wrkers’ Conpensation
April 5, 2001.
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filing reports. Many, if not all, of these tasks are similar to those
currently performed by DAC OAs. Sinmilarly, the State Personnel Board’ s
Appeal s Division uses both Ols and OAs to performclerical duties, but
even the reception area is staffed by OIs and higher. QAs are only used
for general filing, pulling files when requested, and making copies.

The process of opening new files, determning the proper formto use,
and data entry of the opening docunment (all steps simlar to those
performed by current DWC QAs) is handl ed by an “Appeals Assistant,” a
position that pays $60 nore a nonth than a WCJ's secretary. Only OTs
staff the State O fice of Administrative Hearing’s clerical section
these individuals are used for reception area work as well as ordering
supplies and placing service orders. The Oakland office of the

Unenpl oynment | nsurance Appeals Board (U AB) is staffed in part by 12 OTs
and five OAs. The latter classification is generally restricted to
performng only reception duties as well as opening and date stanping
mai | .

The conmmon use of OTs by state administrative law courts in roles
simlar to those performed by DWC QAs is a clear sign that the DAC is
underval ui ng these workers. Moreover, it acts as a disincentive for
potential enployees to apply for new openings at the DW when job
announcemnents from ot her agencies offer higher pay for sinmlar
responsibilities. Wrst of all, it acts as a magnet for experienced DWC
QAs who do not wish (or are unable) to nove into a secretarial role
within the organization but still desire a nore appropriate pay scale
for their work. We believe that serious efforts need to be made by DWC
adnm nistration to initiate and conpl ete whatever process is required to
reclassify nost existing QA positions into the OT level. The price for
continuing to | ose val uabl e enpl oyees to other state agencies should be
neasured in the effects vacancies have in productivity and in the costs

of hiring and training their replacenents.
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Furthernore, it appears that the State Personnel Board' s own
gui del i nes suggest that O fice Technician is a nore appropriate

classification for DAWC District Office clerical staff:184

DEFI NI TI ON OF LEVELS
OFFI CE ASSI STANT (VARI QUS CLASSES)

This is the entry, trainee and journey |level for
this series. Under close supervision as a
trai nee, incunbents regularly performa linted
range of duties that become routine, shortly
after the initial training period; and/or |earns
to performa variety of full journey |evel
general clerical duties.

Under general supervision, incunbents at the ful
journey level regularly performa variety of
duties requiring adaptation to various
situations, judgnment as to which | earned work
net hod to apply for the desired result, and the
ability to communicate effectively. This |evel
may have | ead responsibility over |ess

experi enced enpl oyees in areas such as training
and answering questions on work procedures.

OFFI CE TECHNI Cl AN ( VARI QUS CLASSES)
This is the advanced journey | evel which
regularly perforns a variety of the nost
difficult duties and is expected to consistently
exerci se a high degree of initiative,
i ndependence and originality in performng
assigned tasks. Positions at this level regularly
require detail ed and sensitive public contact
and/ or independent origination of correspondence
i nvol ving the know edge and application of
detail ed regul ations, policies and procedures
(e.qg., positions such as secretaries to major
di vi si on chiefs and one-person field office
assi gnments conprised of a wide variety of
responsibilities). Good judgnment and the ability
to comunicate effectively is of primry
i mportance at this level. Typically, the work at
this level is rarely reviewed. In addition
positions nmay have responsibility for functiona
gui dance in training and assisting | ess
experi enced enpl oyees.

184 california State Personnel Board, SPEC. OFFI CE
ASSI STANT/ TECHNI CI AN, htt p://ww. dpa. ca. gov/t ext docs/ specs/ sl/sl1441. txt,
accessed August 20, 2001
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It is difficult to estimte what the effects of noving nost or al
of the current OAs into OT positions mght be. One issue involves
estimating the ability of the DAC to fill vacant positions. |If it is
assunmed that an OT position would be nore attractive to a potenti al
candi date and that those OAs bunped to OT status would be nore likely to
remain in place rather than seek enpl oynent el sewhere, then the DWC
shoul d experience fewer vacant positions in the upgraded classification
and for a shorter period of tinme. In the extrene case, all 250 or so
aut hori zed clains-related clerical positions might be filled (obviously
dependi ng upon ot her DWC budgetary considerations). Also, the limted
data available to us for current OT expenditures within the DW do not
allow us to estimte actual per position costs.185 |t is also unclear
where sone longtinme DWC staff menbers who are currently at the top end
of the OA pay scale would nove if they accept an upgrade to an OT. 186
Finally, a position-w de upgrade might have ranifications with other DWC
positions (such as Ofice Services Supervisors) due to collective
bar gai ni ng consi derati ons.

Neverthel ess, we can calculate a ballpark figure. The |ow end of
the OT salary range is about 16% nore than the | ow end for the OA
(Typi ng) Range B ($2, 258 versus $1,951). There is also about a 16%
di f ference between the high ends of these positions ($2,745 versus
$2,370). If this relationship holds true for total budgetary
expendi tures, then changing all OAs in the four dispute resolution units
to OTs might increase costs by 16% If the current number of filled OA
positions renmains steady, estimated total costs to the DA would be $7.8
mllion for about 193 filled OT positions or a $2.5 mllion increase
over the current budgetary allocation fromthe State. But the point of
upgrade is to attract and retain qualified enpl oyees and so one woul d

hope that all 245 or so authorized positions would be filled. |If so,

185 There are only four OTs in the four units of the DWC primarily
charged with handling clains and just another three in the
Admi nistrative Unit and other programs. Using experience data from such
a small nunber to extrapolate to the nearly 250 authorized OA positions
is risky.

186 Orfice Assistant (Typing) has salary ranges of $1,835 to $2,230
for Range A and $1,951 to $2,370 for Range B. The salary range for an
O fice Technician (Typing) is $2,258 to $2, 745.
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$9.9 mllion mght be the total cost for full upgrade (or $4.6 million
over current State budget authorizations). It should be kept in mind
that these are “real” dollars and do not use the “95%First Step” State
budgetary principl es.

One alternative to the upgrade to OTs would be to use the Program
Technician classification instead. The PT salary range ($1,951 to
$2,546) provides a sonewhat increased high end to the current Range B
Ofice Assistant (Typing) salary range ($1,951 to $2,370). Wile such a
nove mi ght save a considerabl e anount of noney for the DWC, it should be
kept in mind that attracting candi dates for clerical positions is as
i mportant as keeping them \Wile there is greater potential for a clerk
to earn nore over the long run as a PT versus an OA (Range B), the
starting salaries are the same. A candidate who is able to choose
bet ween conpeting positions will likely go with those agencies offering
enpl oynent as an OT due to the higher starting pay. This is an
i mportant consideration because we have been repeatedly told of the
experi ences of nmany Presiding Judges where not a single acceptable
candi dat e presented hinself or herself for an open OA position despite a
| ong and aggressive period of advertising. In ternms of retention, the
di fference between the top end of the PT position and that of an OT is
only about $200 per nonth. Wile the Program Technician position at the
State Compensation Insurance Fund is a natural nove for many current OAs
who have gai ned workers’ conpensation experience through the DWC, OT
positions at the Departnent of Transportation, Departnment of Health
Services, Department of Corrections, Departnent of Consuner Affairs,

Di vi sion of Labor Standards Enforcenent, and Enpl oyment Devel opnent
Departnent (all of which have hired former DAC OAs in recent years) and
ot her state agencies would be even nore attractive. The DWC nust
conpete with all other agencies, not just SCIF, for qualified enployees
in a position that admi nistrative law courts in this state have deci ded
nerited the OT classification. |If the PT classification series is used
as an alternative to the Ofice Technician grades, then DWC

admini stration should seriously consider starting out new clerical hires
as sonet hing other than the | owest |evel Program Technician. Unless the

bottom | evel salary offered to those who would be placed in a position
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of such responsibility for processing workers’ conpensation disputes is
roughly equivalent to an Ofice Technician, then new vacancies wll
continue to remain unfilled for unacceptably long periods of tine.

Anot her alternative that on its face appears attractive is to
create three or nore grades within the clerical unit so that, for
exanpl e, the clerk responsible for cal endaring would be at one
classification grade, the clerk working the counter would be at anot her
the clerk who generally supports the Vocational Rehabilitation Unit
mght be at a different grade, and so on. This would give clerks a
series of increasingly better-paid steps to nove through during their
career and would mninmize DW expenditures required to conpete with
ot her agencies for staff. Qur concern is that by doing an overly
aggressive job of linking specific clerical duties with distinct pay
grades, the DWC runs the risk of turning each separate task performed by
the clerical section into a series of individualized specialties. Wile
this might not be a problemin an office | arge enough to have two or
nore people generally tasked with the sane duties, the constant ebb and
flow of staffing |evels means that on nore than just an occasiona
basi s, someone will have to step in and do a job that is out of his or
her precise classification. It is our understanding that collective
bar gai ni ng considerations play a role in discouraging long-termshifting
of duties where a | ower-paid staff nenmber does the traditional work of a
hi gher - pai d person (though the reverse does not seemto be a problem
except in ternms of norale). Moreover, such a policy may play a role in
l[imting the opportunities for cross training so that when a particul ar
clerk is absent, there may not be anyone able to fill in. Wile it
m ght be prudent at the largest District Ofices to classify a smal
nunmber of clerks as OAs for file room mai ntenance and sinilar duties,
the clerical section as a whole should be encouraged to work as a team
so that if any particular area experiences a | oss of productivity, other

staff nenbers are ready, willing, and able to hel p. 187

187 |t shoul d be understood that we are not opposed to the use of
mul ti pl e higher-grade classifications for supervisory personnel at
larger District Ofices or those with especially difficult workl oads.
It nay be prudent, for exanple, to have both an OSS-I and an OSS-I1 as
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» Compensation for clerical positions should accurately reflect the

current responsibilities and demands of the job in order to encourage

prospective enpl oyees to apply and existing enpl oyees to renain

Clerical Training Manua

Gven the vital role that clerks play in everyday operations of the
DWC, it was quite surprising to learn that there does not currently
exi st a conplete nanual to help clerks learn howto handle their duties
and to provide guidance when novel situations are encountered. The
training of new clerks falls alnost exclusively to the Ofice Services
Supervi sor who nust patiently explain the details of the position and
answer any questions they mght have. Thus, the duties of a clerk are
passed from one “generation” of QAs to the next, nuch like the ora
tradition of Navajo creation stories.

Besi des the obvi ous problens that night arise when the GSS is
unavai l able to respond to inquiries, the lack of a uniform manual across
t he DWC encour ages the devel opnent of procedures that are unique to each
office. This in turn nakes novi ng personnel on a tenporary or pernmanent
basis to nmeet unexpected absences nore difficult.

There have been abortive attenpts in the past by experienced OSSs
at a nunber of branch offices to neet and devel op such a manual. Such
efforts have fail ed because of decisions by previous DWW adninistrations
to end the costs of travel associated with these neetings.

Nevert hel ess, we believe that the progress that has been nade so far
shoul d not be [ost and that these Supervisors be given the pernission
and the support to devote at |east some part of their tine to

communi cating with other menbers of the working group and conpleting a
draft nanual

The considerable effort required to devel op such a manual is not
only intended to benefit the clerical section. By having OSSs from
across the state discuss the regular practices followed at their own

of fices, the DW would begin to understand the extent to which

supervisors of the clerical unit or to install an OSS-1l1 as the sole
clerical supervisor at one office while OSS-1s are used el sewhere.
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i ndi vidual |ocations do things differently. For exanple, the DWC woul d
need to ask sonme serious questions anytime there seens to be a need to
nmake an exception to a standardi zed instruction in order to adjust for
the historical practices at a particular office: Wy does office X do
this task differently? Does the practice affect in any way the
adj udi cation of cases? Wuld allowing themto continue be in the best
interest of systemuniformty? Should the general rule be changed so
that other offices will follow this possibly better idea? Wthout this
sort of exchange, offices will, for better or worse, do things in the
same idiosyncratic way year after year

At the time of this witing, the draft nanual process appears to
have been restarted. This is a very welconme event and bodes well for
the future training process, especially if vacancies in clerica

supervi sor positions continue.

» The creation of a statewide clerical section training and operations

manual should be a high priority for DA adm nistration

Clerical Supervisor Conpensation and O assification

G ven the fact that at the present tinme the training of clerica
staff is primarily oral, the need for retaining the Ofice Services
Supervisor is critical. Perhaps no other single position—except the
Presi di ng Judge—has such a w de-ranging i npact on the day-to-day
operations of the entire District Office. Loss of the know edge and
experi ence of an OSS, especially in the current environment where
internal procedures vary fromDbDistrict Ofice to District Ofice, can
have devastating effects on production and noral e.

As Table 11.2 shows, a nunber of offices periodically operate

wi t hout the supervision of an GOSS.
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Table 11.2
Aut hori zed, Vacant, and On-Leave O fice Services Supervisor
Positions, Fall 2000188

Aut hori zed
for OSS Unfilled OSS OSSs on
Ofice Posi ti on? Posi ti ons Leave OSS Absent ?
Anahei m YES 0 0 NO
Bakersfield NO n/ a n/ a n/ a
Eur eka NO n/ a n/ a n/ a
Fresno YES 1 0 YES
Gol eta YES 0 0 NO
Grover Beach NO n/ a n/ a n/ a
Long Beach YES 0 0 NO
Los Angel es YES 0 0 NO
Cakl and YES 0 0 NO
Pomona YES 1 0 YES
Reddi ng NO n/ a n/ a n/ a
Ri ver si de YES 0 0 NO
Sacranent o YES 0 0 NO
Sal i nas YES 1 0 YES
San Ber nardi no YES 0 0 NO
San Di ego YES 0 0 NO
San Franci sco YES 0 0 NO
San Jose YES 1 0 YES
Santa Ana YES 0 0 NO
Sant a Moni ca YES 0 1 YES
Santa Rosa YES 0 0 NO
St ockt on YES 1 0 YES
Van Nuys YES 0 0 NO
Vent ur a/ Oxnar d YES 0 0 NO
WAl nut Creek YES 0 0 NO

Four of the snallest offices are considered not |arge enough to
justify the authorization of an OSS position.18 O the remaining 21,

six were without an OSS available in the fall of 2000. It should be

188 Source: @ enn Shor, Department of Industrial Relations,
provided to Tom McBirnie, CHSWC, WMarch 2001.

189 W did not visit the smallest offices in the systemand so do
not have any credible information to deternine whether the lack of a
designated clerical supervisor with appropriate conpensation affects the
performance of these offices.
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kept in mind that in these six |locations, the offices were already down
an aggregate average of 22% of their authorized OA positions.

At the present tine, the DAC seens to be depending primarily on the
loyalty of OSSs at the various branch offices to stay where they are and
refrain fromtransferring el sewhere or beconming a judge's secretary.
VWil e many OSSs we spoke to indicated that they have stayed | onger than
t hey expected because of a personal commitnent to the Presiding Judge,
because they find the demands of the position a challenge, or because of
somet hi ng as serendi pitous as conveni ent carpooling with a spouse to the
sane |ocation, this state of affairs does not make for a stable
envi ronnent .

It is not even clear that the current OSS-I designation is the
appropriate one for nost DAC District Ofices. The State Personne
Board’'s specifications for the OSS (Typing) positions indicate that an
0GSS-1 should be used only in the smallest offices, a situation that does

not apply to many of the DWC s branch | ocations: 190

DEFI NI TI ON OF LEVELS
OFFI CE SERVI CES SUPERVI SOR | ( VARI QUS CLASSES)

This is the working supervisor |evel. Under
general supervision, incunbents train new enpl oyees,
supervise a small group engaged in difficult clerical work
and personal ly performthe nost conpl ex work.

OFFI CE SERVI CES SUPERVI SOR || ( VARI QUS CLASSES)

This is the first full supervisory level. Under
general direction, incunbents plan, organize, and direct
the work of a nediumsized group engaged in difficult
clerical work.

OFFI CE SERVI CES SUPERVI SOR ||| (VARI QUS CLASSES)
This is the second full supervisory level. Under
general direction, and through subordi nate supervisors,
i ncumbents plan, organize, and direct the work of a large
group engaged in difficult clerical work.

190 california State Personnel Board, SPEC. OFFI CE SERVI CES
SUPERVI SOR, http://ww. dpa. ca. gov/textdocs/ specs/s1/sl1l14l.txt, accessed
August 20, 2001
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G ven the current structure of the typical DAC District Ofice, it
is difficult to see what sort of position could be created (in al
of fices, not just the largest ones) to give longtinme OSSs an opportunity
to “nove up” without losing himor her as a day-to-day asset for the
clerks’ area. W suggest that the top end of the scale be increased,
perhaps to the same |level of an LSS-I but certainly to that of an SLT,
to the point where an OSS who has perfornmed in this position for nmany
years can feel confortable enough to remain there until retirenent.

One approach woul d be to upgrade existing OSS-1s to OSS-11
positions (it is possible that this m ght be required anyway if one or
nore OA positions are upgraded to the OT | evel as suggested el sewhere).
O her state agencies’ administrative |law sections, often with nuch
smal ler total clerical staff to supervise, routinely use OSS-I11s for
duties simlar to those of a typical DW branch office OSS-1. The five
Ors and four OAs at the Los Angeles office of the Department of Soci al
Services are managed by an Oficial Services Supervisor at the OSS-11
level. The OTs and the OAs of the State Personnel Board s Appeals
Di vi sion are supervised by an OSS-11 and hi gher classifications (such as
an LSS-1). At the Unenpl oynent |nsurance Appeals Board, the OTs and QOAs
are supervised by Appeals Supervisors | and Il, an even hi gher
classification than GSS-11. Gven that there are only, at nost, 25
current OSS-1s at the various branch offices (and not all offices are
even aut horized for an OSS-1), it nmakes little economic sense to cap the
salaries of these vital conmponents of successful offices at an
unrealistically [ow I evel

At the present time, the State provides a |evel of funding for al
aut horized OSS-1 positions in the District Ofice Units (C ains
Adj udi cati on, Vocational Rehabilitation, Disability Evaluation, and
I nformati on and Assistance) that is $106,568 | ess than what the DWC
spends on its fewer nunber of filled positions (see Table 10.3). W
estimate that it woul d require about $600, 000 nore than the current
State allocation to fully staff all potential OSS-1 positions. G ven
their inpact upon the training and supervision of clerical staff, we

beli eve this would be noney well spent, but it would not end the problem
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of losing these experienced enpl oyees to positions where their know edge
of the clerical process would be relatively unused. 191

As with upgrading the QA position to an OT classification, it is
difficult to predict what the final nunbers might be for nmoving al
current OSS-1s to a salary level that would retain as nmany supervisors
as possible. At the present time, a common experience within the DAC is
to have an OSS-1 nove into a Senior Legal Typist position (with at | east
the potential of becoming a Legal Support Supervisor I). A Range B SLT
has a salary range of $2,476 to $3,009 and an LSS-1 has a salary range
of $3,001 to $3,649, conpared to the OSS-1 (Typing) range of $2,258 to
$2,745. One possi bl e upgrade would be to GSS-11 that has a range of
$2,527 to $3,072, roughly equivalent to an SLT. The difference between
the I ow ends of the OSS-1 and OSS-11 ranges (or the high ends for that
matter) is approximately 12% It would take an additional $190, 000 over
the current State budget allocation for all OSS positions to pay for the
actual costs of the fewer nunber of filled positions if there was an
upgrade to the OSS-11 position. |If all allocated OSS positions were to
be filled conpletely and paid at the OSS-11 rate, the State's budget for

this position would have to be increased by $742, 000. 192

191 pvi ously, the experience of an OSS-1 who becones a judge’s
secretary would not be “lost” to the DAC as a whol e; indeed, we observed
a nunber of former OSS-1s who had becone SLTs “pinch hitting” in the
clerk’s office as needed (ironically because of the absence of a
per manent clerical supervisor following their transfer). Moreover, a
secretary with such inti mte know edge of the inner workings of the
clerical departnment woul d hopefully make for an especially effective
enpl oyee in the new position. Nevertheless, the fornmer OSS would no
| onger be in a supervisory role.

192 Arguably, paying the clerical supervisor the equivalent of a
secretary’'s salary would not conpletely end the intraoffice mgration
problem Sonme would still believe that it would be in their long-term
best interest to make the switch because of the possibility to nake even
nore by eventually advancing to the LSS level. Using the GSS-1I1
classification (rather than an OSS-11) mght be one answer. The salary
range of an OSS-111 is $2,874 to $3,495, which is just slightly |ess
than an LSS-1 ($3,001 to $3,649). |If all OSS-1s are noved up to an OSS-
11, we estinmate that the total increase over current state budget
al | ocations would be $294,000 for currently filled positions and
$921, 000 for full authorized position staffing (the OSS-111 position is
about 27% nore that an OSS-1 at the highest and | owest ends of their
respective salary ranges). One possible option to mninze the
financial inpact would be to limt the offices that would have an CSS-
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» Top-tier pay levels for the Ofice Services Supervisor should be

i ncreased to retain |longtine enpl oyees.

Clerical Staff Cross Training

Per haps no other staff nenbers at a branch office wear as many hats
as do the clerks. Judges generally do the same things day in and day
out as do other judges, and within their classifications, various
secretary and hearing reporter positions are essentially
i nterchangeable. This is not the case with clerks in sone of the |arger
offices. At such locations, sonme clerks are solely assigned to work the
cal endar desk, sone concentrate on openi ng new cases, others handle
receptioni st or counter duties, and still others provide clerica
assistance to the ancillary service units. Wile there are no doubt
efficiencies to specialization (sonme clerks are clearly better suited
for certain tasks), the relatively small nunber of clerks at a typica
branch office means that should the calendar clerk or the DEU cl erk be
unexpectedly absent, the responsibilities at that position either have
to be performed by the OSS or go unaddressed until the specific clerk
returns. The nuances of sonme types of clerical assignnents nake it
difficult for other clerical staff to fill in productively unless they
have been thoroughly trained in that job. It should be kept in mnd
that there are three different online data systens in use at DWC of fices
and to operate effectively at stations in Cains Adjudication
Vocational Rehabilitation, and Disability Evaluation sections, a clerk
woul d have to know how to successfully operate all of them |ndeed, we
occasi onal |y observed cl erks whose prinmary duties were in the Cains
Adj udication Unit sitting at a desk of an ancillary services clerk who
was gone and because this person did not know what was needed beyond
answering the phones and responding to walk-in clientele, there was very
little actual work being perforned.

The OSS cannot always substitute for missing staff, especially if

t he problem continues for any length of time. W believe that al

Il rather than an GSS-11 to only those that have relatively |arger
nunbers of clerical staff.
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cl erks should be given sone sort of rudinentary training in all aspects
of the duties of all positions they night conceivably fill.

Furthernore, it may be beneficial to occasionally rotate clerks to other
desks during relatively slowtines in order to provide experience prior
to the day that they would actually be called to substitute for the
duties of another.

Cross training is not just a precaution for tines of unexpected
staff shortages. It gives a branch office sone nuch-needed flexibility
for tines when the demand upon any one position is greater than existing
resources. For exanple, having all of the staff famliar with the
procedures of setting conferences and trials nmeans that should an
unaccept abl e backl og devel op, other clerks can pitch in to help the
primary cal endar clerk as needed. Such cross training will also assi st
in giving each OA exposure to the clerk’s areas as an integrated whol e,
for understandi ng what others do, for understanding how their own job
affects the work of their fellow staff menbers, and for assisting in
their career devel opment should they eventually seek a position as a

supervi sor.

» “Cross training” clerks should be a high-priority task for Ofice

Servi ces Supervisors.

Conmunity Service Workers in the Clerical Unit

A nunber of branch offices are the occasional recipients of
addi ti onal help provided by a variety of sources such as social service
agenci es and schools at no cost to the DAC. Typically, the tenporary
help (often during the sumrer nmonths only) is put to work in returning
case files to the shelves, preparing files for shipping to the State
Records Center, inserting papers into the proper file jacket, or
phot ocopyi ng.

Wil e these aides can provide nmuch-needed relief to clerical staff
al ready stretched thin, a nunber of office supervisors have told us of
repeated problens in the quality of service provided. On occasion, it
has been the experience that such volunteers and assigned individuals

sonetines require nore work in supervising by regular staff nmenbers than
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is returned to the District Ofice in the formof additional help.
Moreover, filing errors can result fromtenporary help who have little
notivation to do the sort of job needed by a court with such an

i mportant mission. The end result can range from nmere inconvenience to
significantly inpacting the tine to resolution in sonme cases.

There is no question that tenporary unpaid hel p should be used when
possi ble, both as a help to existing staff and as a service to the
comunity. It would be a mistake, however, for DWC administrators to
regularly rely on the donation of such services as a justification to

fail to hire enough line staff.

» Use of interns or conmunity service workers should be in addition to

existing clerical resources, not as a long-termsubstitute.

Local “Office Administrators”

Presi di ng Judges spend a | arge anount of tine on the nost routine
matters such as supervising attendance, approving absences, resolving
personnel disputes, determning the availability of judges to handle
over booked trials, and assigning tasks to various staff nenbers (we even
observed sone on occasion ordering supplies and nmoving furniture).

Anot her ongoing responsibility is to respond to requests for special
audits, reports, and other tasks (described to us as “DWC busywork”)
requested by Regi onal Managers or the Division's administrators. Sone,
t hough certainly not all, of these duties are routinely delegated to
both the Ofice Services Supervisor and the Legal Support Supervisor
(and on occasion to one of the ancillary services consultants).

The use of clerical or secretarial supervisors to performtasks
that affect all office staff has some drawbacks. The various sections
at an office consider thenselves nearly autononous units with precisely
defined duties and lines of authority. Sonme secretaries, for exanple,
told us that they did not appreciate “taking orders” froman Ofice
Servi ces Supervisor who is thought to be at a | ower grade than they.
Sone clerks felt that secretaries did not understand what is required to
nove cases through the clerical section and so would turn to the Ofice

Servi ces Supervisor for confirmation of any requests made of them by a
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secretary or Legal Support Supervisor. Mreover, we observed sone
serious problens at sone branch offices where the OSS and LSS
intentionally did not act in concert with each other and so the
Presi di ng Judge was often called upon to spend a consi derabl e amount of
tinme acting as a “referee.” Unfortunately, there is generally no one
except the Presiding Judge to coordinate the services of clerks,
secretaries, hearing reporters, and others.

It seens natural to suggest that a single nonjudicial staff nenber
be tasked with nany of the administrative duties and responsibilities
that take up a large anount of the Presiding Judge’'s tinme and do not
i nvol ve the supervision of trial judges. |In many other judicial
systenms, each court has a lead adm nistrator (sonetimes called a “Chief
Clerk,” “Court Adm nistrator,” or “Court Executive”) who has direct
oversight and authority over all nonjudicial staff (clerks, secretaries,
hearing reporters, bailiffs, technical personnel, and the like), and
court operations. The Presiding Judge (or equivalent) at these courts
is therefore free to concentrate on the extrenely inportant tasks of
provi di ng professional guidance to the court’s judges, supervising their
activities and productivity, and inplenenting upper-I|evel managenent’s
policies. In many instances, this Chief Cerk typically answers only to
t he Presiding Judge.

The DWC s largest District Ofices seemideal candidates for a
Chief Cerk (or “Ofice Administrator” or “Staff Supervisor” or whatever
nane is felt to best describe the duties). Not only would this person
free up sonme of the tine of the Presiding Judge for nore essential
duties, but he or she would also allow the OSS and LSS to concentrate on
key tasks within their separate sections. There would also be a better
opportunity for coordinating and integrating the workflow of clerks,
secretaries, and hearing reporters rather than the current experience of
three separate sections someti nes operating i ndependently and soneti nes
operating at odds with each other. It might also provide the sort of
enhanced environment where individual staff nmenbers see thensel ves as
part of a unified teamw th a single goal regardless of classification
Finally, it would allow the Presiding Judge to confidently transfer sone

of his or her current routine adm nistrative responsibilities to a
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qualified nonjudicial staff nenber. As we suggest el sewhere, the
primary job of a Presiding Judge is to supervise and enhance the
performance of the Wrkers’ Conpensation Judges at the District Ofice.
Freeing up additional tine for this inportant task would benefit office
uniformity in judicial procedures and deci si onnaki ng.

Nevert hel ess, we do not think it would be a good idea to spend a
ot of effort and expense creating such a position in the current DWC
environnent. At the present tine, PJs at nost l[arger branch offices
al ready use sone conbination of the OSS and LSS to act as a de facto
“Office Administrator” and at sonme of the smaller ones, the LSS
(typically the PJ’s own secretary) is the person who conmuni cates and
i mpl enents the PJ's wishes to nonjudicial staff nmenbers. Wile there
can be problens fromthese sorts of arrangenents (and we certainly
observed personality conflicts, especially between the secretarial and
clerical sections at sone District Ofices), on the whole the current
arrangenents seemto do an adequate job though inprovenent is clearly
possi bl e.

A nmore practical consideration involves how such a position would
be designed and funded. There is little point to creating a new
classification with a high level of responsibility if the end result is
a problematic turnover rate. Because under the nost likely scenario
this Office Admi nistrator woul d supervise both the OSS and the LSS, the
sal ary range would have to be at |least that of an LSS-1 to di scourage
downwar d novenent whenever there is an opening in the | ead secretary
position. As described nore fully elsewhere, the DW is without
sufficient funds to pay for all of the OSS and LSS positions already
aut hori zed. Moreover, while an Ofice Administrator woul d be a nuch-
appreci ated addition to a nunber of offices where staff nenbers al ready
have a difficult time neeting the denmands of the office, it nay well be
that the noney would be better spent, for exanple, hiring two additiona
clerks rather than adding one relatively expensive top-Ievel supervisor
Additional line staff such as clerks or secretaries would also give
Presi di ng Judges an enhanced ability to assign sone of their nore

routi ne tasks to existing OSS and LSS supervisors as needed.
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In the event the DWC ever approaches anything close to ful
staffing of all authorized clerical and secretarial positions, pilot
testing of the Ofice Adm nistrator concept at the |largest District
Ofices may well be prudent. Until such tine, our concern is that the
creation of an O fice Admi nistrator classification in the current
environnent nmight well cone at the cost of existing positions and divert
attention fromnore pressing issues. As attractive as such a concept
m ght be, the DAC can ill afford to | ose any nore staff nmenbers to do
t he basi c and sonetinmes ungl anorous tasks that are vital to the snmooth
operation of a District Ofice. W believe that a prudent del egation of
authority by the PJ to the OSS and/or the LSS of nonjudici al
admi ni strative duties is an adequate approach in the near future.

It should be noted that our position does not dismss the idea of
creating nore than one level of either clerical or secretaria
supervisor at the largest District Ofices. It nay well be desirable,
for exanple, to have both an OSS-1 and OSS-11 at an office where there
are 15 or nore clerks working, adequate funding is available, and the
demands of the workload justify the additional supervisory position

Not wi t hst andi ng the foregoing, a nunber of staff nenbers we spoke
to felt strongly that giving a single person supervisory powers over al
nonj udi ci al staff woul d address many ongoi ng probl ems at some offices,
especially where clerks, secretaries, and hearing reporters have
traditionally been working at odds with each other. Though the exact
details of such a plan have not been worked out conpletely, one
alternative that we encountered had the Ofice Administrator acting as
the primary liaison with DAWC Headquarters for npost matters, thus freeing
up the Presiding Judge to concentrate on judicial concerns. But it
woul d be ironic for the DAC to create an O fice Administrator position
at some District Offices with the intention to provide better
coordi nation of office activity and then build in separate |ines of
authority that wind up nmaki ng the problem even worse. W believe that
this would be the case if Ofice Administrators reported directly to
soneone outside of the branch office rather than the Presiding Judge. A
simlarly negative experience led to changing the Iines of supervision

for ancillary services consultants from nanagers at the regional or
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central level to the Presiding Judge (though professional guidance stil
cones fromthese nmanagers). For the sake of accountability, Presiding
Judges need to be ultinately responsible for every aspect of the
District Ofices under their control and as such must be the fina
arbitrator for adm nistrative decisions affecting its operations. At
best, it would be inefficient to have Ofice Adnministrators routinely
contacting DAC headquarters in San Franci sco whenever a natter needed
addressing and at worst, the authority of the Presiding Judge woul d be
undernined. W believe that if Ofice Adm nistrators are created, they
shoul d be under the PJs’ supervision in the sane way OSSs and LSSs are

t oday.

» Wiile the idea of a formal “Ofice Adm nistrator” position with

supervi sory responsibilities over all nonjudicial staff at each branch

of fice has nmerit, linted funds should be used for nore pressing WCAB

clerical and secretarial staff needs. |f such positions are

neverthel ess created, their inmredi ate supervisor should be the Presiding

Judge, not a Regi onal Manager or other DWC adnini strator

SECRETARI ES

Secretaries (technically Senior Legal Typists) are typically
assigned to a judge on a one-to-one basis, though at sonme offices, one
or nore judges nay have to share a single secretary’s services due to
staffing shortages. They are typically tasked with handling a judge's
t el ephone calls, correspondence, and neetings; entering the results of
conferences and trials into CAOLS and scheduling future hearings;
preparing and editing decisions such as settlenment approval orders,
Fi ndi ngs and Awards, Findings and Orders, Opinions on Decision, Reports
on Reconsi deration, and other docunents; preparing case files for the
judge’s review, and other tasks. The degree and nanner in which a judge
uses his or her secretary appears to vary considerably anmong individua
judge teams. |In some instances, secretaries will create the initia
draft of decisions and orders based on a mi ni nrum anount of specific
instruction fromthe judge and will act in the role of a “case nanager”

by fielding nost of the questions and requests from attorneys and the
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like. Oher judges use their assigned secretaries for only the nost
routine duties such as nmail handling, file novenent, and data entry,
preferring instead to conpose all docunments thensel ves on their persona
conputer and contacting litigants directly (subject to linitations on ex
parte communi cations) if needed.

In nost offices, a Legal Support Supervisor — | serves as both a
judge’s secretary and as the staff supervisor of all other secretaries.
By tradition or design, the LSS-1 is typically the secretary assigned to
the Presiding Judge, although this is not always the case. The LSS-I
(and | ess often, another secretary) is typically the Attendance
Reporting O ficer (ARO charged with relaying regular reports about
absences, personnel requests, and other enployee information to DWC
central administration. The close professional relationship that nmany
LSS-Is have with the Presiding Judge when they are also his or her
assigned secretary often results in the LSS-1 acting in a de facto role
as the head nonjudicial staff menber (though in theory the clerks and
the hearing reporters report directly to the Presiding Judge).

At the District Offices we visited, the relative staffing of
secretaries to judges appears to provide an adequate |evel of support
for the judicial officer’s activities. Typical delays in getting out a
judge’s work product when secretarial support is part of the process, on
t he whol e, appeared to be related nore toward issues involving the
judge’s own practices than with backlogs at the secretary’'s desk. Wile
there are occasional staff shortages that do affect the ability to
handl e the stream of docunents com ng out of the judge’'s office and
courtroom the position (if funded) is generally filled within a
reasonabl e period of tine.

Overall, secretarial positions at the branch offices are relatively
stabl e conpared to the DW experience with clerical staff. Wile there
is a shortage (including both unfilled positions and those on | eave) of
27% and 29% respectively, for authorized nunmbers of QAs and OSS-Is, the
conpar abl e nunbers for the SLTs and LSS-1s are 18% and 20% 193 The

ef fective “turnover rate” (see CHAPTER 10) for both secretaries and

193 Source: denn Shor, Department of Industrial Relations,
provided to Tom McBirnie, CHSWC, W©March 2001
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their supervisors are at a |low |l evel conmparable to that of WCZs and
PWCJs. The salary differential between clerks and secretaries is one of
t he reasons why an adequate pool of potential replacenents exists. The
relative prestige of the position, its narketability to outside |aw
firmse and other courts should enpl oynment be sought el sewhere, the
opportunity to work one-on-one with a single judge, the nore confortable
or desirabl e workspace conpared to the |Iayout of the clerical section
(at some locations, the LSS-I has a private office and nost secretaries’
desks are in a quieter part of the office), and a commonly held
perception that the workload is | ess stressful than that experienced in
the clerical section also appear to contribute in attracting new hires
and intraoffice transfers. Though there is just one upward novenent
avail able for SLTs (to LSS-1), many longtinme secretaries we spoke to
were satisfied with their current positions and opportunities for

advancenent (or lack thereof) within the DWC

»> At amninmm the current rate of filling authorized secretaria

positions should be maintained. It is not an area needing the sane

| evel of imediate additional funding we believe is required for the

clerical unit.

HEARI NG REPORTERS

General |y

Under LC 85708, the WCAB is required to have the services of a
“conpet ent phonographic reporter” to record testinony, objections, and
rulings at all hearings.1% |In actual practice, production of a fully
finalized, official transcript of testinmony is not the primary demand on
a DWC hearing reporter’s tine. Every trial results in the creation of a
free hardcopy version of the Summary of Evidence and the M nutes of
Hearing. Because these Sumaries are well detailed, are turned out
relatively quickly, and are highly focused on the npbst inmportant aspects

of oral testinony provided at trial, litigants typically find themto be

194 This also includes the judge's narrative of any films shown at
trial
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an excellent substitute for a fornal transcript (they are a nore
economni cal alternative as well: the cost of formal transcripts are
borne by the requesting party). The Sunmary is usually dictated by the
judge in private to the reporter follow ng the conclusion of testinony
and the production of the Mnutes is often left to the reporter to
conplete on his or her own (the reporter is also responsible for tabbing
exhibits included in the Mnutes). As a result, creating and/or
transcri bing Summaries and M nutes are the nain tasks performed by
reporters in addition to actually recordi ng what happens at trial, 195
whi | e producing transcripts has becones a secondary priority (though an
i mportant one when a Petition for Reconsideration has been filed).

It is not unknown for reporters to record nore than just what goes
on at trial. Besides the occasional need for hearing reporters to cover
public hearings of various workers’' conpensation rel ated agenci es, somne
judges are nore prone than others to request the reporter’s presence
during a conference. Judges we spoke to generally indicated that this
was done only on the rare occasion when a particularly troubl esone
litigant was expected to appear (though we observed this take place on
nore than one occasion) or when an order issued follow ng the conference
was especially conmplex or lengthy. Nevertheless, it was reported to us
that sonme offices and sone judges were especially likely to have a
reporter present during a conference.

Unli ke other staff menbers at DWC offices, hearing reporters are
generally unable to finish the work begun by another. Wile there are
standard techni ques enpl oyed by reporters, each has individual practices
(and tailored software-driven “dictionaries”) that nmake transcri bing

anot her’s notes probl ematic.

Transcripts
ADR 89992 and 89994 all ow parties to order transcripts on denand
(though PJs have discretion under P& | ndex #6.13.1 to deny the

request). Wen questions of oral evidence presented at the hearing | oom

195 |ess typically, the reporter will transcribe the Findings and
Award or Findings and Order and the Opinion on Decision if the judge has
reached a conclusion imediately followi ng trial
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large in the ninds of litigants who believe the decision and opinion
ultimately rendered by the judge was flawed, official transcripts are a
vital conponent of ensuring that the trial and associ ated deci sion was
conducted and reached in a way that is in accordance with the |aw. But
the State should not be in the business of routinely subsidizing
transcriptions of trials, especially in light of the current requirenent
that judges sunmarize all testinony before them At the nonent,
transcripts are a relatively inexpensive purchase for litigants and
there are little disincentives for an attorney to order one “just in
case.” Wiile Summaries renmain the exclusive reference to tria
proceedi ngs relied upon by nost litigants, each additional transcript
requires a significant allocation of time fromhearing reporters whose
primary responsibility is to be available to record trial testinony.
Even though producing transcripts for parties is given a lower priority
than other duties, there are associated costs with such word processing
tasks, especially in regard to cumulative trauma for sonetines

overwor ked hearing reporters. The DWC shoul d never be in the business
of viewing its hearing reporter unit as a profit center, but given that
transcripts are an optional purchase for litigants, seeking to sinmply
recover the costs for providing this service seens to be a reasonable

goal

» The costs charged to litigants to obtain transcripts from hearing

reporters do not currently reflect DW expendi tures and shoul d be

adjusted. W believe that an audit should be conducted on a regular

basis to determ ne a per page charge (or other fee structure) for the

producti on of transcripts by DW hearing reporters. |Included in such

costs would be the salaries and benefits of the hearing reporters, the

sal ari es and benefits of those who supervise such staff nenbers, and the

costs of providing DAC facilities and equi pnent.

Real - Ti me Reporting
If the DACis to use its hearing reporters in a nore creative or
flexible manner, then it is likely that “real-tinme” training is
required. Proposals to elinmnate the creation of formal Sunmaries of

Evi dence by judges, for exanple, sonetinmes assunme that it would be



- 326 -

fairly easy to have reporters produce a rough draft transcript suitable
for use by litigants or the trial judge within an extrenely brief tine
following the end of trial. While these transcripts would not be

admi ssi bl e and woul d undoubtedly contain errors, they could be adequate
enough for the judge to be able to review testinony in conjunction wth
his or her relatively brief handwitten notes that focused on areas

t hought to be of greatest inport to the underlying issues (rather than
t he exhaustive record required by a Summary). Such a rough draft would
al so provide counsel with a roadmap of the trial and woul d be inval uabl e
as a guide for whether the ordering of an official transcript would be
worth the cost. Even if the use of a court reporter real-tine
transcript is in addition to, rather than instead of, the Summary of

Evi dence process, the rough copy produced would still give all involved
an excellent tool for reviewing the proceedings in a way that is nearly
i medi ate and at minimal cost to the DWC and the parties.

Anot her inportant use of real-tinme reporting is in providing
services to litigants, attorneys, and others who are hearing inpaired.
A court systemthat by definition deals with a popul ati on whose heal th
i s conprom sed cannot ignore such needs (even if it was not already
mandated by the Americans with Disabilities Act and by Gvil Code
854.8(a)).

Unfortunately, such innovations are not possible with the current
makeup of the hearing reporter staff. Few of the reporters we spoke to
i ndi cated that they had had real-time training before coming to the DWW
Havi ng such skills at the tine of hiring appears to be the key; the
costs of giving real-time training to a current hearing reporter are
likely to be nmore than the DWC can or should spend. Furthernore, while
many reporters told us that the regular hours required by this sort of
governnent position was a nmajor factor in their decision to seek
enpl oyment with the DAC (it is not uncommon for private hearing
reporters to work weekends and substantial anounts of overtine),
providing current reporters with essentially no-cost real-tinme training
woul d I'i kely have negati ve consequences for the currently | ow turnover
for reporters. Not only are real-time reporters in demand in a private

setting, other governnent agencies prefer themas well.
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In order to prepare for the future, DW hiring policies should give
existing real-time skills a high priority. This may require creating a
pay differential for reporters with such training. Wthout a workforce
that can be flexible enough to adapt to changing technol ogy or new
procedures, there can be no change in the way trials are conducted in
the foreseeable future nor in the way assistance is given to the hearing

i mpai red.

» New DWC hearing reporters should have real -tine capabilities when

hired. Current DW hearing reporters should not be given real-tine

training at DWC expense.

Audi o Court Reporting

A nunber of limted jurisdiction courts, especially those where the
i kelihood of needing a transcript of the proceedings for appeal is
snmal |, have enbraced the concept of using electronic audio voice
recordi ng devices in place of the routine assignnent of a live court
reporter. |If a transcript needs to be created, a reporter will use the
recorded audio testinony as the source. The technology in this area is
constantly inmproving with the use of digital recording systems, mass
storage devices with capacities unheard of just a few years ago, and
backups to digital tape and CD-ROM In the nost sophisticated setups, a
single court reporter can nonitor the proceedings in nultiple courtroons
to ensure that the recording is adequate for future use. One Florida
court was able to reduce the nunmber of court reporters it needed from 28
to 18 by using such audio recording techniques.19 Even when cost
savings is not the prinmary goal, audio recording can act as a backup
system for existing court reporters and if freely made available to
l[itigants in digital format over the Internet, would allow parties to
review critical testinony of hearings on their own w thout requiring the

reporter to performthe | abor-intensive task of transcription. Mich of

196 See, e.g., Ninth Judicial Crcuit Court of Florida, Automated
Court Reporting,
http://ww. ni nja9. org/ courtadm n/ m s/ automated court reporting. ht m
accessed August 20, 2001
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t he sane technol ogical setup could be used to facilitate off-site
translation of testinmony on a real-tine basis.

Despite the possible | ong-term advant ages, converting DWC heari ng
roons into digital audio-ready facilities is a daunting proposition. A
nodern systemrequires nore than sinply setting up a tape recorder and a
coupl e of mcrophones on a desk. A systemthat does not consistently
deliver a product capable of being transcribed by a court reporter is,
arguably, worse than no recording at all. Roonms nust be soundproof ed,
parties at trials nust sit at designated |ocations, cables have to be
strung from hearing roons to servers, requirenent nust be put in place
to give the judge control over the recording process, etc. It nust be
kept in mnd that sone of the branch offices we visited | acked even a
single tel ephone line in every hearing room Installing such
sophi sticated equi prent at ol der branch offices with |eased facilities
or at offices where sone judges currently do not have access to a PCin
their owmn office would be ironic in Ilight of nore pressing technol ogica
needs.

I deally, new DWC | ocations will be designed in a way that would
facilitate the use of nodern digital audio recording for at |east sone
limted purposes (such as nenorializing conference proceedings). At the
nonent, however, reducing the dependence of the WCAB on live hearing

reporters through el ectronic neans does not seemto be a viable option

» The use of audio court reporting should be explored, but at the

present tine, inplenentation is not a realistic option

Chi ef Hearing Reporter

Hearing reporters are a specialized profession in the workers’
conpensation world with specialized needs; in that [ight, they are
simlar to raters, judges, vocational rehabilitation counselors, and |&A
Oficers. It is not realistic to assune that a Presiding Judge or a
Regi onal Manager will always understand the professional, technol ogical
and wor kfl ow probl ems of hearing reporters at their branch offices or in
their regions. Wile we do not believe that parallel or renote

supervision of hearing reporters is a cost effective way to increase



- 329 -

productivity, there is little doubt that sonmeone at the DWC should be in
a position to advise upper-1level nanagenent as to the technol ogica

requi renments, professional devel opnment, and personnel issues of the
hearing reporters at the 25 branch offices.

At the nmonment, one staff menber voluntarily acts in the role as the
DWC s “Statew de Lead Hearing Reporter” though is not conpensated beyond
the normal hearing reporter salary range. She is the one who is called
into resolve problens in reporter output and personnel issues at the
various offices, develop training prograns, nmake deci sions about
t echnol ogi cal upgrades and equi pnent purchases, advise on hiring
decisions, fill in at remote |locations during difficult-to-resolve
shortages, and serve as a continuing resource for DWC managemnent
regardi ng the use of hearing reporters. The significant travel demands
and responsibilities for this de facto Chief Hearing Reporter go far
beyond what is required for others in her classification

Li ke nmany of the OSSs we spoke to, it is unclear why she continues
to serve in this role when other state agencies (or outside entities)
coul d conceivably offer additional conpensation or roomfor advancenent
for the same anount of work. At sone point in tinme, she will either
| eave or retire and it may be difficult to attract or retain soneone to
execute the sane duties on a voluntary basis.

O her professional classifications in use at the DAWC s District
O fices have at |east one person in a designated central |eadership
position to help inplenment and explain adm nistration policy but to also
voi ce their sometines specialized concerns to DA nanagenment. The
hearing reporters currently have such a person, but it is unclear
whet her there will be continuity in this role over the long term As
such, we believe that there should be sone special classification
aut hori zed and funded within the DWC for a statewide |lead reporter. It
shoul d be understood that we are not suggesting that the statew de | ead
reporter be given supervisory control over |ocal hearing reporters; that

duty must remain the responsibility of the Presiding Judge.

» Adequate incentives should be given to attract and retain a statew de

“chief hearing reporter.”
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Heari ng Reporter Traini ng Manual

Similar to the situation with the clerical section, there is no
single, uniformreference text for hearing reporter duties at the
present tine.197 While variation in reporter practices fromoffice to
of fice do not have the direct inpact that nonunifornmity does in a
clerical setting, there is still a need to have an approved set of well
t hought out policies in the event that unfaniliar situations devel op and
the Statewi de Lead Reporter cannot be i mediately contacted. Moreover,
such a docunment woul d be useful in pronoting unifornmity across al
branch offices in the format and approach to the Summary of Evi dence and
M nutes of Hearing. How reporters interact with judges in creating
these legally required products of hearings appears to inpact the anpunt
of time judges devote to this task. Reporters at various offices also
differ in how they format their transcripts which in turn affects the
amount parties are charged for their production. Finally, the manua
woul d be a necessary first step in giving each reporter a clear
under standi ng of what the expectations are regardi ng perfornance.

We believe that tasking the current Statew de Lead Reporter or a
conmittee nmade up of hearing reporters fromthe various regions with the
job of drafting such a nanual is an inportant safety nmeasure shoul d
there conme a tinme when no individual to provide centralized professiona

gui dance i s avail abl e.

» The creation of a statewi de hearing reporter section training and

operations nmanual should be a high priority for DA adm nistration

197 As with the clerks, there clearly are already a nunber of
directives in the Policy & Procedural Mnual that speak to the duties of
the hearing reporters. Unfortunately, the organization of the P&P
Manual nmakes it difficult to use as a daily reference tool for reporter-
rel ated questi ons.
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JUDGES

Priorities for Presiding Judges

Strong Presiding Judges are the key to running a successfu
District Ofice.19 Gven the far-frominmediate threat of
admini strative disciplinary proceedings as they are currently
structured, 199 nuch of the influence PJs have over individual judges is
psychol ogi cal at best. The personal and social relationships between
PJs and WCJs appear to be the nost persuasive nmethod of getting
rel atively unproductive judges to conformto expectations. Peer-to-peer
i nfluences between WCJs do not seemto be sufficient to get a problem
judge to nodi fy |ongtinme behavior. Indeed, nany judges of the WCAB are
sometines quite in the dark about how other judges at their own office
handl e simlar issues, respond to requests for continuances, conduct
MSCs and trials, and the like. |In our discussions, nany judges focused
on “mny caseload” and “ny cases” rather than viewing the matters before
them and ot her WCJs as a shared responsibility. A strong Presiding
Judge is in the best position to gauge whet her the workflow of the
entire court is being affected by the actions of any particul ar judge,

to successfully convince such judges to change their style or

198 W did not visit the fewDistrict Ofices of the DAC where a
per manent Presidi ng Judge position is not funded, though one judge is
tasked with performng in that role wthout additional conpensation. As
such, we can make no determnation as to whether the ongoi ng use of
“Acting Presiding Judges” at these locations is a prudent decision

199 state agencies are required to extensively document the
performance or behavi oral problens of an enpl oyee before taking any

“adverse action” such as dismssal, suspension, or formal reprimnd. It
nmust al so give the enpl oyee advance notice of the decision and copies of
t he docunentation used as its basis. |If the enployee disagrees with the

action, an informal hearing is first held and a subsequent appeal to the
State Personnel Board is available that may i nclude an evidentiary
hearing before an administrative |law judge. California State Personne
Board, Administrative Appeals, Appeals Division, February 2001. In
order to ensure that any adverse action will be upheld by the SPB, it is
vital that the docunentation in the agency’'s file be sufficient to prove
its charges against the enployee by a preponderance of the evidence. As
such, agencies may be reluctant to discipline their enployees for

i solated incidents or for actions that have not been directly w tnessed
by supervisors. Acquiring adequate docunentation of poor performance
takes a considerable anpbunt of tine and effort.
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procedures, and to inpart group responsibility upon the various judges
at a District Ofice.

As such, it may be that the abilities to nmanage judges and ot her
staff and to take care of the relatively mundane details of
admini stration should be a nore inportant criteria for selecting new
Presi di ng Judges than brilliance in legal reasoning. Only a small part
of any PJ's overall responsibilities for effective operation of the
branch office are case-related and while extensive know edge of case |aw
and statutory requirements are obviously inmportant for soneone in charge
of a court (who is often turned to for answering questions or resol ving
di sputes between the bar and a judge over interpretation of rules), the
i ndi vi dual judges of a District Ofice benefit less fromthe PJ as a
| egal research resource than as soneone to provide themw th guidance to
handl e the bar and the demands of the cases before them Moreover, the
requi renents and responsibilities associated with supervising not just
judges but clerks, secretaries, hearing reporters, disability raters,
rehabilitation consultants, and Information and Assistance Oficers
(sonetines totaling anywhere from50 to nearly 100 DAWC enpl oyees) nmeans
that a Presiding Judge who gives first priority to handling his or her
own caseload is in danger of ignoring the overwhel ming bulk of activity
taki ng place at the office.

W believe that Presiding Judges need to get out of their persona
of fices and nake the rounds by sitting in the courtroons (or the offices
of the judges if that is where the business of the court is being
conduct ed) and observing how WCJs interact with the bar and litigants,
how they rul e on notions, how they manage their time during MSCs, how
t hey conduct trials (as well as posttrial work such as drafting
Summari es of Evidence and decisions), and how they do all the other
tasks on their plate. It is not sufficient to review statistics at the
end of the nmonth to deci de whether a problem exists; PJs have to know
about potential areas needing inprovenment (or justifying conmendation)
| ong before trends are spotted anongst a dizzying array of tables and
charts. Cdearly such nonthly reports are inportant (as are Appeal s
Board deci sions on reconsideration for cases originally handled by the

of fice's judges, information contained in petitions for reassignment,
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and ot her docunentation), but there is no way for a PJ to know what is
going on in the trenches wi thout naking regular visits to the troops.

Aggr essi ve nmanagenent styles carry a price. Few judges (or other
staff nenbers for that matter) wel come the increased scrutiny required
to ensure that each District Ofice is operating on the sane page. It
is likely that nany judges woul d take offence to being nmonitored in
their own courtroons by someone who, but for a decision nade by DWC
management, woul d be an anonynmous judge at another office, often with
fewer years of judicial experience and private practice. And the
demands on a PJ's time cannot be nininized by linmting supervision to a
[imted nunber of problemstaff nenbers. Monitoring is needed for al
the judges at an office, not just the ones about whom probl ems have been
noted in the past. (Cbserving judges both “good” and “bad” gives the PJ
benchnmar ks for assessing the behavior of all and al so avoids the
potential for appearing to be singling out some for special treatnent.
Mor eover, watching all judges at an office as much as possible can pl ace
the sonetinmes nisleading statistics produced by DAC administration into
context. For exanple, a judge who issues many nore decisions than his
or her colleagues is not necessarily conducting nore regul ar hearings;
only by watchi ng what takes place can a PJ find out that the particular
judge routinely generates separate Findings for a multitude of
relatively minor issues in each case.

Anot her aspect of the nmonitoring process that sonetinmes gets
overlooked is sinply listening to the concerns of the local bar. PJs
need to nmake a concerted effort to let attorneys know that their
opi nions matter and that conplaints voiced